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“Welcome to the Infrastructure and Energy
monthly newsletter. This newsletter will
cover infrastructure and energy space
updates for the May-June 2022 period.
This edition of the newsletter will cover
key updates at the central, state,
regulatory, and judicial levels on sectors
like highways, airports, and energy.

Lumiere Law Partners provide integrated
legal solutions covering all issues from the
bidding process, from the inception of a
project till financial close continuing
through design, construction, equipment
supply, operations, and management.
Through our commercial understanding,
ability to assist clients in managing risk,
strong understanding of regulatory issues
and by bringing to the table our expertise
in undertaking due diligence exercises,
drafting, and negotiating concessions,
design consultancy, construction, civil
engineering, equipment supplies and
O&M contracts, we help sponsors and
lenders allocate and minimize risks of
delivery and performance.

Besides helping our clients manage risks
through our strong understanding of
regulatory issues, we also have a
dedicated team available to provide
advice on all aspects of projects, pooling
their know-how and resources to meet the
project goals of clients”

Atulya Sharma
Partner
Lumiere Law Partners

Introduction

Warm regards
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1. Extension of concession period for the
Multi-Modal Logistic Parks (“MMLPs”)

˃ For purposes of reduction in congestion on
proposed corridors under the ‘Bharatmala
Pariyojana’, to enhance the logistical efficiency
and reduce costs related to freight movements,
Ministry of Road Transport and Highways
(“MoRTH”) has identified 35 locations across
India, for the development of MMLPs under the
public private partnership (“PPP”) model.
These MMLPs are proposed to be implemented
by the National Highways Authority of India
(“NHAI”) and the National Highways and
Infrastructure Development Corporation Limited
(“NHIDCL”) in North-East India).

˃ MoRTH had also released a draft model
concession agreement (MCA) on 7 October
2021, for developing MMLP to be executed by
the concessionaire to whom the project is
awarded after a competitive bidding process.
The MCA provides that the MMLP will be
developed on a design, finance, construct,
operate and maintain basis. The concession
period has been fixed at 30 years. MCA
provides that, during the operations period, the
concessionaire has the exclusive right to
collect, demand and appropriate fee from users
of MMPL as indicated in the bid documents and
recorded in the concession agreement.
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On 2 June 2022, National Highways Logistics
Management Limited, a subsidiary of NHAI  has
increased the concession period for the proposed
MMLPs under the Bharatmala scheme from 30 years
to 45 years. MoRTH has also changed its bidding
parameters for these projects and linked those to the
minimum guaranteed revenue share.

2. MoRTH approved changes in “Transfer or
Change in Ownership” clause under the
model concession agreement, further
directed all authorities to furnish
additional performance security for
upcoming highway projects.

˃ MoRTH, the road transport and highway ministry,
has approved changes in the model concession
agreement for its toll projects under the build-
operate-transfer model to allow for transfer of
ownership after one year of commercial
operations.

˃ Earlier, the transfer or change in ownership was
allowed after two years from the commencement
of the operation of such projects.

˃ MoRTH has further directed highway builders to
furnish an additional performance security to strap
in errant bidders that bid abnormally low. The
ministry has issued this directive to NHAI,
NHIDCL and Border Roads Organisation (BRO),
and all state governments.

A
Roads and highways
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3. Supreme Court on judicial interference
in the road development projects - N.G.
Projects Limited v. Vinod Kumar Jain 1

˃ Road Construction Department of Jharkhand
invited tenders for reconstruction of
Nagaruntari- Dhurki-Ambakhoriya Road (“First
Tender”). Vinod Kumar Jain (“Respondent
No.1”) i.e., Respondent No. 1 participated in
the First Tender and submitted Bank Guarantee
as bid security. However, the First Tender was
canceled, and fresh Notice Inviting Tender was
issued (“New Tender”).

˃ The Tender Evaluation Committee held a
meeting for technical evaluation of bids,
pertaining to the New Tender, and the
committee held13 out of 15 bids to be non-
responsive in terms of Standard Bidding
Document, including that of Respondent No. 1.
However, the technical bid of M/s. NG Projects
Limited (“Appellant”) was declared to be
substantially responsive and after due
evaluation of its financial bid, a work contract
was issued to the Appellant. The Appellant
started the work on the stipulated date of
commencement and completed 21.9 kms out of
the 24 kms proposed road.

˃ Subsequently, the Respondent No.1 filed a Writ
Petition before the Jharkhand High Court on 14
January 2020, where the Single Judge set
aside the decision of awarding the tender to the
Appellant and directed the State to issue a fresh
tender for the project. The Appellant preferred
an appeal against the order dated 14 January
2020 before the Division Bench of the High
Court. However, the appeal was dismissed by
the Division Bench.

˃ Aggrieved by the orders of the High Court, the
Appellant approached the Supreme Court. The
issue before the Apex Court was “whether the
Single Judge and the Division Bench of the
High Court have rightly interfered with the
tender awarded to the Appellant?”

˃ Bench comprising Justice Hemant Gupta and V
Ramasubramanian observed and stated that
the High Court has erred in interfering with the
grant of tender and relied on Afcons
Infrastructure Limited v. Nagpur Metro Rail
Corporation Limited2 to observe that the State,
being the author of the tender, “is the best
person to understand and appreciate” the
requirements of the tender.
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˃ The Supreme Court also noted that in such
contracts, “there should not be any interim
order derailing the entire process of the
services meant for larger public good” and
stated that the High Court’s order granting an
interim injunction in the present case has
helped no one but only the Respondent and the
same has also caused a delay in the project’s
completion.

˃ Further, it held that “construction of roads is an
essential part of development of infrastructure
in any State and courts must realize their
limitations as these types of contracts involves
technical issues and decisions of courts on
such termination of contract may impose
additional financial burden on the State which
might further deprive people to avail the facility
for a longer period.”

4. IL&FS got INR 980 crore from NHAI as
compensation for termination of a road
project Khed-Sinnar Expressway

˃ NHAI paid over INR 891 crore as compensation
for termination of a road project Khed-Sinnar
Expressway that forms a part of the Delhi-
Mumbai industrial corridor.

˃ This termination compensation is in addition to
the INR 90 crore collected by the company as
toll from the 80% completed project.

˃ Khed-Sinnar section of National Highway-50, is
a 138-km long part of Delhi-Mumbai Industrial
corridor and considered as an important
highway project passing through major towns.

5. INR 8,052 Crore worth road works is
underway in the city of Hyderabad.

˃ The state government has taken up road works
worth INR 8,052 crore under Strategic Road
Development Programme (“SRDP”) in the city
in its first phase.

˃ Minister for Municipal Administration and Urban
Development also stated that thirty percent of
SRDP work is completed, and rest seventy
percent is set to be completed by next year.

˃ Telangana has also set to start working towards
the second phase of SRDP works and
additional INR 3,115 crore has been allocated
for creating necessary infrastructure in the city.

1. Civil Appeal No. 1846 of 2022
2. Civil Appeal No. 9078 Of 2016
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6. Adani Road Transport appoints HG Infra
Engineering as EPC Contractor.

˃ HG Infra Engineering has received the Letter of
Award (LOA) from Adani Road Transport for
execution of civil and associated works on EPC
basis for development of an access - controlled
six lane greenfield Ganga Expressway.

˃ The project with length of 151.7 km has a total
coast of INR 4970.99 crore. The completion
period will be 820 day from the appointed date.
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˃ Adani Enterprises has won contracts to build
three stretches of the Ganga Expressway
project for a concession period of 30 years.
“Ganga expressway connecting Meerut with
Prayagraj (formerly Allahabad) will be India’s
longest expressway to be implemented on a
design, build, finance, and operate (DBFOT)
basis. Of the total expressway length of 594 km,
Adani Enterprises will build 464 km from
Badaun to Prayagraj, which comprises 80% of
the expressway project.
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1. Supreme Court allows GMR Group to
operate the Nagpur airport.3

˃ While GMR, which operates the Indira Gandhi
International Airport in Delhi, had emerged as
the highest bidder in the tender process for the
Nagpur airport in 2019, a year later the
Maharashtra government had decided to cancel
the tender process and issued a letter annulling
the bid process. GMR had moved to the
Bombay High Court seeking quashing of the
annulment letter.

˃ The High Court had also quashed the letter
dated 19 March 2020, issued by Multi-modal
International Cargo Hub and Airport at Nagpur
(“MIHAN”) annulling the bidding process for the
airport and further directed the state-owned
entity to take all steps in terms of the Request
for Proposal (RFP) conditions, including the
signing of a Concession Agreement for the
Nagpur Airport, within six weeks.

˃ Challenging the setting aside of its decision to
cancel the tender process and re-tender the
project, MIHAN had argued that all the four
government authorities were not in favor of
continuing with the five-year-old tender process
as the offers were financially low and a lot had
changed in the interregnum, thus requiring fresh
tendering with a new financial model.

Airports
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˃ The appeal stated that the acceptance of the
bid was conditional and required approval from
the Union Civil Aviation Ministry, MIHAN India,
a government JV between Maharashtra Airport
Development Company and AAI, it stated,
adding that the High Court had interfered in the
tender process, without there being a concluded
contract with GMR and despite the facts on
record clearly showing loss to the government
exchequer.

˃ GMR, while opposing the appeal, said that the
action of the government in canceling the
annulment process was arbitrary and
unreasonable. GMR further argued that the
letter of acceptance of March 2019 was a letter
of award and if one goes by its tenor, terms,
and conditions of the RFP.

˃ According to GMR, it had accepted the letter of
the award following the bidding document and
therefore, it was a concluded contract and must
lead to the execution of the concession
agreement. GMR also argued that the
conditions were not part of the letter of award
and posted bid conditions, which were only a
formality, as the transfer of the airport and its
assets together with the land had already taken
place with the approval of the Government of
India (GoI).

B

3. Civil Appeal No. 3699 Of 2022



˃ However, MIHAN argued that the High Court
was not right in holding that the Government of
Maharashtra had no business with the tender
process even though the state government
through its company, Maharashtra Airport
Development Company, is a majority
shareholder of MIHAN India company holding
51% shares. Supreme Court held that MIHAN
needs to consider that the role of the state
government was never in dispute and the
project monitoring and implementation
committee constituted by the state government
was overseeing the entire tender process.

˃ The Hon’ble Supreme Court of India vide its
judgement on 9 May 2022 dismissed the SLPs
filed by MIHAN India Limited, AAI, Government
of Maharashtra and the Government of India
and upheld the judgement of Hon’ble Nagpur
Bench of the Bombay High Court that had
previously quashed and set aside the decision
of MIHAN India Limited annulling the bidding
process for the Nagpur Airport. Accordingly,
MIHAN India Limited would be required to
execute the Concession Agreement for the
Nagpur Airport in favor of GMR.
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1. CESL to tender out 50,000 electric
buses on behalf of states

˃ Convergence Energy Services Ltd (CESL),
a subsidiary of public sector joint venture
Energy Efficiency Services Ltd (EESL),
plans to tender 50,000 electric in the next
five years.

˃ The tenders would not be backed by
subsidy from the Central government and
are likely to be issued in phases.

˃ The initiative of 50,000 buses is also
approved by Niti Aayog with an aim to shift
towards a low- cost cleaner mobility and
encourage bus manufactures to invest into
this segment.

2. India's 'first interoperated battery
swapping policy for EVs is set to get
assent soon4

˃ The Government of India on 20 April 2022
introduced a draft battery swapping policy
and interoperability standards and invited
the stakeholder’s comments by June 5,
2022 on the draft policy to build and
optimize battery swapping ecosystems and
pave the way for large-scale EV adoption
in India.

E-Mobility
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˃ Battery swapping standards aim to de-link
charging and battery usage to reduce
charging downtime immensely and increase
vehicle operations. The scope relies on
smaller vehicles with smaller battery packs
that can be easy to swap. Other advantages
include time, space, and cost efficiency. The
policy prescribes:

˃ Minimum technical and operational
requirements for swapping

˃ Ways for direct and indirect financial
support to providers and users

˃ Adoption of business models to
encourage private sector participation and
affordable financing

˃ Focus on reuse and recycling of batteries

˃ An institutional framework for on-ground
implementation for swapping
infrastructure

˃ Pune Municipal Corporation (PMC) is
planning to undertake many infrastructural
policies. One such infrastructural policy is the
installation of battery-swapping stations.
Under the 15th finance commission (FC)
funds, INR 15 crore has been allotted for 625
battery-swapping stations.

C

4. Draft Battery Swapping Policy | NITI Aayog
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3. Delhi Government aims to have the
largest EV charging network in India,
lowest rate per unit

˃ The State Government has floated a tender
for setting up 500 charging points or 100
charging stations, and these might be
ready in the next three months.

˃ 100 prime locations have been identified
where charging stations will be set up, and
71 of these will be located at metro
stations. The stations will be built on a PPP
model, with land, cabling and transmission
infrastructure being provided by the
government, and equipment and
manpower by the company.
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