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Intellectual property
I.	 Parliamentary Committee Review of the 

Intellectual Property Rights Regime 2021
The Department Related Parliamentary Standing Committee 
(DRSC) on Commerce (Committee) presented the one 
hundredth and sixty first report on the review of intellectual 
property rights (IPRs/ IP) regime in India (Report 161), under 
the chairmanship of V. Vijay Reddy, to both the houses of 
Parliament on 23 July 2021. The key recommendations of the 
Committee in Report 161, which are relevant for the media 
and entertainment sector inter alia are as follows: 

	> A holistic review of the National IPR Policy should be 
undertaken in the light of new and emerging trends along 
with assessment of existing challenges and corrective 
measures with a view to (a) foster innovation; (b) create 
awareness on IPRs; and (c) encourage IP financing. 
State governments should be more involved in the 
National IPR Policy by evolving their own strategies, 
encouraging innovation in educational institutions, etc. 

	> 	With respect to IP financing, the Committee 
recommended uniform valuation methods, building 
awareness on the same, creation of financing 
instruments/ packages by financial institutions and banks 
to leverage IPRs. Specific laws should be introduced/ 
amendments to existing laws should be carried out for 
enabling IP financing in India. 

	> 	An exclusive apex level IPR development institute for 
harnessing full potential of IPRs should be established. 
Awareness for IPRs should be created all over India 
through the establishment of IPR facilitation centers; 
funds should be made available for IPRs pan India.

	> 	IPR crimes like counterfeiting and piracy are on a rise. 
Report 161 recommended the capacity building of 
enforcement agencies on IP laws to ensure on–ground 
implementation of IP legislations in a stringent manner 
by establishing a central co–ordination body on IP 
enforcement, involving various ministries, governmental 
departments, and agencies, strengthening of IPR cells 
in police forces, etc. The Committee also suggested the 
creation of specific laws for curbing IP crimes. 

	> 	With a tremendous increase in artificial intelligence 
(AI) technology in the last few years, the Committee 
recommended the creation of separate AI rights for the 
protection of IPRs and review the Patent Act, 1970 and 
the Copyright Act, 1957 (Copyright Act) for incorporation 
of AI related inventions under their ambit. The connection 
of a physical, tangible device or practical application 
for linking mathematical applications or algorithms, to 
protect and facilitate patents was recommended by the 
Committee. 

1https://copyright.gov.in/Documents/Pdf/Tribunals_Reforms__Rationalisation_And_Conditions_Of_Service__Ordinance__2021.pdf
2https://copyright.gov.in/Documents/Pdf/Tribunals_Reforms__Rationalisation_And_Conditions_Of_Service__Ordinance__2021.pdf

	> 	The Committee noted the absence of consultation with 
IP stakeholders before abolishment of the Intellectual 
Property Appellate Board (IPAB) under the Tribunals 
Reforms (Rationalisation and Conditions of Service) 
Ordinance, 2021.The Committee also urged the re–
establishment and re–empowering of the IPAB instead 
of abolishing it by hiring/ appointing competent officials 
and experienced manpower to ensure smooth working. 
Reconsideration of abolishment of IPAB was urged 
by the Committee in the wake of its pivotal role in 
adjudication of cases, reducing the pendency of cases in 
the high courts or commercial courts. 

	> 	To reduce administrative burden, the Committee 
suggested that the time frame for renewal of copyright 
societies’ registrations be increased from 5 years to 10 
years. In addition, the Committee suggested that Section 
31D of the Copyright Act dealing with radio royalties, etc., 
be amended considering the increase in digital content to 
include internet and digital broadcasters.

II.	 Abolishment of Intellectual Property 
Appellate Board and the Film Certificate 
Appellate Tribunal and Creation of 
Intellectual Property Division

Earlier this year, the Government introduced The Tribunals 
Reforms (Rationalization and Conditions of Service) Bill, 
2021 (Tribunal Bill). The Tribunal Bill sought to abolish 
many tribunals in the interests of delivering speedy justice. 
It mentioned that tribunals merely add an additional layer to 
litigation, thereby leading to delay in final disposal of matters. 
Since the Tribunal Bill could not be taken up for consideration, 
the President of India, exercised his powers under Article 123 
of the Constitution of India and promulgated the Tribunals 
Reforms (rationalization and conditions of service) Ordinance 
2021, which came into effect on 04 April 2021 and is now 
the Tribunal Reforms Act 20211. Pursuant to the Ordinance, 
certain provisions of IPR laws have been amended/ deleted/ 
substituted which has effectively abolished the IPAB and the 
Film Certificate Appellate Tribunal (FCAT)2. 

The IPAB was originally constituted by the Government of 
India to hear and resolve appeals against the decisions of the 
registrar under the Trade Marks Act, 1999 (Trade Marks Act) 
and the Geographical Indications of Goods (Registration and 
Protection) Act, 1999. Subsequently, the IPAB was authorized 
to hear and adjudicate upon matters under Patents Act, 1970, 
Copyright Act and Protection of Plant Varieties and Farmers’ 
Rights Act, 2001. The Ordinance abolished the IPAB as a 
result of which disputes for trademarks and copyrights3 would 
be adjudicated in the manner set out below.
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3Disputes with respect to patents are not set out herein for the sake of brevity
4https://dpiit.gov.in/sites/default/files/IPAB-GazetteNotification-29June2021.pdf
5https://www.livelaw.in/pdf_upload/pressreleaseipddelhi-hclivelaw-396202.pdf
6https://delhihighcourt.nic.in/writereaddata/Upload/PublicNotices/PublicNotice_4W1UGE3WNT9.PDF
7https://delhihighcourt.nic.in/writereaddata/Upload/PublicNotices/PublicNotice_5J4GUGI051K.PDF

For Trademarks
	> Rectification proceedings under the relevant provisions 

of the Trade Marks Act can now be filed before the 
appropriate High Court having jurisdiction, in addition to 
the Registrar of Trade Marks.

	> In relation to the aforementioned proceedings, the 
Ordinance amends the Trade Marks Act, and the high 
court may prescribe its own rules, in addition to the rules 
made under the Trade Marks Act. It is unclear what 
additional rules the High Court may stipulate.

	> 	Appeals from orders of the Registrar of Trade Marks will 
now lie with the appropriate high court (depending on 
the jurisdiction of the Registrar of Trade Marks passing 
the orders) and must be filed within three months from 
the date on which the order was communicated to the 
appellant. 

	> 	In addition to the Registrar of Trade Marks, the High 
Court may intervene in (a) imposing limitations on color; 
(b) matters pertaining to distinctiveness of a trademark; 
(c) security for the costs of proceedings relating to 
oppositions/ appeals; (d) determination of whether use 
of a registered associated trademark is equivalent to 
the use of another registered mark; (e) direction to the 
Registrar of Trade Marks to rectify entries in the register; 
and (f) disputes in relation to the use of registered 
trademarks in company names, etc.

For Copyright
	> All appeals from the decisions of the Registrar of 

Copyright, as well as applications for rectification of 
the copyright register shall now lie with the High Court. 
Since the Copyright Office (from where the Registrar of 
Copyright operates) is only in Delhi, it appears that only 
the High Court of Delhi may have jurisdiction over such 
appeals and rectification proceedings.

	> 	Appeals must be filed within three months from the date 
of the order. For calculating this period, the time taken 
in granting a certified copy of the order or recording the 
decision will be excluded.

	> These appeals will be heard by a single judge of the High 
Court and if the single judge deems fit, the appeal may 
be referred to a division bench of the High Court at any 
stage. A further appeal from the order of a single judge 
may be filed with a division bench of the High Court, 
within three months from the date of such order.

	> Certain disputes to be decided by the IPAB, such as 
those relating to assignment of copyrights or compulsory/ 
statutory licenses (for works withheld from the public, or 

unpublished and published works, for cover versions, 
certain broadcasts, etc.), or those in relation to whether a 
work has been published, date of publication of a work, 
whether term of copyright in India is longer than the 
term for such work in any other country, will now lie with 
appropriate Commercial Courts (i.e., a Commercial Court 
or the Commercial Division of a High Court under the 
Commercial Courts Act, 2015). Unlike the amendments 
for trademarks, it appears that certain types of copyrights 
related actions can only be instituted before Commercial 
Courts. It is currently unclear from the Ordinance, how 
jurisdiction for disputes/ applications under the Copyright 
Act will be ascertained.

FCAT was a statutory body set up by the Ministry of 
Information & Broadcasting in 1983, under Section 5D of 
the Cinematograph Act, 1952 (Cinematograph Act). Its 
primary job was to hear appeals filed under Section 5C of the 
Cinematograph Act, by applicants for certification, aggrieved 
by the decision of the Central Board of Film Certification 
(CBFC). FCAT was headed by a chairperson and had four 
other members, including a secretary appointed by the 
Government of India and headquartered in New Delhi. The 
abolition of the FCAT means filmmakers will now have to 
approach the High Court whenever they want to challenge a 
CBFC certification, or the refusal of it.

The Government of India by its notification dated 22 April 
2021, officially announced the abolishment of IPAB4. The 
Delhi High Court, in its press release5, clarified that on the 
abolishment of the IPAB, around 3000 IPR related cases 
would be transferred to the Delhi High Court. The press 
release further clarified that to avoid multiplicity of proceedings 
and to avoid possibility of conflicting decisions with respect 
to matters relating to the same trademarks, patents, designs 
etc., the Chief Justice of the Delhi High Court has directed the 
establishment of Intellectual Property Division (IPD).

Subsequently, in a significant development, the Delhi High 
Court by its order dated 07 July 2021 established IPD6 .The 
IPD deals with original proceedings, writ petitions (civil), CMM, 
first appeals on a regular basis (RFA), first appellate appeal 
from an order (FAO) relating to IPR disputes (except those 
which are required to be dealt with by the Division Bench). 

The order dated 07 July 2021 directed that IPD shall be 
governed by the IPD Delhi High Court Rules. On 08 October 
2021, the Delhi High Court released a draft of the Delhi High 
Court Intellectual Property Rights Division Rules, 2021 (Draft 
IPD Rules) for public consultation7. On 10 December 2021, 
pursuant to the public consultation, the Delhi High Court on 
the Draft IPD Rules issued a revised version of the IPD Rules, 
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8https://delhihighcourt.nic.in/writereaddata/Upload/PublicNotices/PublicNotice_ZY7EJQHTR3S.PDF
9https://delhihighcourt.nic.in/writereaddata/Upload/PublicNotices/PublicNotice_X4LAEENM3MJ.PDF
10Code of Criminal Procedure, 1974, Schedule I, Part II: Classification of Offences under other laws
1163. Offences of infringement of copyright or other rights conferred by this Act. Any person who knowingly infringes or abets the infringement of— 
(a) the copyright in a work, or 

Offence Cognizable or non- cognizable Bailable or non-bailable  By what court triable

If punishable with death, imprisonment for life, or impris-
onment for more than 7 years  Cognizable Non-bailable  Court of Session

If punishable with imprisonment for 3 years and upwards 
but not more than 7 years  Cognizable Non-bailable  Magistrate of the first class.

If punishable with imprisonment for less than 3 years or 
with fine only.  Non-cognizable Bailable  Any Magistrate

(b) any other right conferred by this Act [except the right conferred by section 53A], 
[shall be punishable with imprisonment for a term which shall not be less than six months, but which may extend to three years and with fine which shall not be less than 
fifty thousand rupees, but which may extend to two lakh rupees]
Provided that [where the infringement has not been made for gain in the course of trade or business] the court may, for adequate and special reasons to be mentioned in 
the judgment, impose a sentence of imprisonment for a term of less than six months or a fine of less than fifty thousand rupees.] 
Explanation.—Construction of a building or other structure which infringes or which, if completed, would infringe the copyright in some other work shall not be an offence 
under this section.
12103. Penalty for applying false trade marks, trade descriptions, etc.—Any person who— 
(a) falsifies any trade mark; or
(b) falsely applies to goods or services any trade mark; or 
(c) makes, disposes of, or has in his possession, any die, block, machine, plate or other instrument for the purpose of falsifying or of being used for falsifying, a trade mark; 
or 
(d) applies any false trade description to goods or services; or 
(e) applies to any goods to which an indication of the country or place in which they were made or produced or the name and address of the manufacturer or person for 
whom the goods are manufactured is required to be applied under section 139, a false indication of such country, place, name or address; or 
(f) tampers with, alters or effaces an indication of origin which has been applied to any goods to which it is required to be applied under section 139; or 
(g) causes any of the things above mentioned in this section to be done, 
shall, unless he proves that he acted, without intent to defraud, be punishable with imprisonment for a term which shall not be less than six months but which may extend 
to three years and with fine which shall not be less than fifty thousand rupees but which may extend to two lakh rupees: 
Provided that the court may, for adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than six months or a 
fine of less than fifty thousand rupees.
13Amarnath Vyas v. State of A.P, MANU/AP/1214/2006; State Govt. of NCT of Delhi v. Naresh Kumar Gargor, MANU/DE/0706/2013, Avinash Bhosale v. Union Of India & 
Another (Supreme Court Of India) Criminal Appeal No.1138 of 2007 | 27-08-2007 
14Anticipatory Bail Application No 336 of 2021https://www.livelaw.in/pdf_upload/ranipa-vs-state-390218.pdf
15Avinash Bhosale v. Union Of India & Another (Supreme Court Of India) Criminal Appeal No.1138 of 2007 | 27-08-2007

20218(Revised IPD Rules). The revised IPD Rules include 
provisions on (a) procedure to be followed to deal with the 
various proceedings; (b) hot–tubbing or other such modes for 
recording evidence; (c) establishment of confidentiality club 
for preservation and exchange of confidential information; 
(d) factors to be taken into consideration for computation of 
damages; and (e) mediation and early neutral evaluation, etc. 
Further suggestions and comments on the revised IPD Rules 
were requested from the public by 17 December 20219. No 
updates pursuant to this are available. 

III.	 The nature of copyright and trademark 
offences– bailable or non–bailable? 

The Bombay High Court was faced with a controversial 
question of law while hearing an anticipatory bail application. 
The bail application was filed in response to a criminal report 
registered under Section 63 of the Copyright Act, 1957 
(Copyright Act) and Section 103 of the Trade Marks. The 
primary issue addressed by the court was whether these 
offences are bailable or non–bailable in nature. 

Part II of Schedule I of Code of Criminal Procedure 1973 
(CrPC)10 which inter alia categorizes offences mandates that 
(a) offences punishable with imprisonment for less than three 
years or with fine are bailable offences; and (b) offences 
punishable with imprisonment for three years and upwards 
but not more than seven years are non–bailable offences.

The maximum punishment under Section 63 of the 
Copyright Act11 and Section 103 of the Trade Marks Act12 , 
for infringement of copyright and trademarks, respectively 
is up to three years of imprisonment. Since the punishment 
under the Copyright Act and Trade Marks Act is exactly three 
years, it causes confusion on the issue of whether such 
infringements are a bailable or non–bailable offence. From 
time–to–time various High Courts and the Supreme Court of 
India (Supreme Court)13 have held that offences under which 
punishment may extend to three years would fall under the 
category of bailable offences, as there is a possibility of there 
being instances where the punishment granted is for a term 
less than three years. 

The Bombay High Court, by its order dated 26 February 
202114, in the case of Piyush Subhashbhai Ranipa v. State 
of Maharashtra held that offences for which punishment may 
extend up to three years would be classified as non–bailable 
offences. Though the Bombay High Court took the views 
of the various courts in similar cases into consideration, it 
still held that infringement of trademarks and copyright are 
non–bailable offences by placing reliance on other prior 
judgements. The Bombay High Court also failed to take into 
account a similar ruling by the Supreme Court15, as stated 
above, which held that offences for which punishment may 
extend to three years would be classified as bailable offences. 
It remains to be seen if this decision will be contested in 
appeal. 



5Regulatory updates

16In the case of M/s DRS Logistics Ltd & Anr (DRS) v. Google India Pvt Ltd & Ors MANU/DE/2920/2021
17Section 29 (6), (8) of Trade Marks Act, 1999 https://www.indiacode.nic.in/bitstream/123456789/1993/1/AA1999_47trade.pdf
18https://drive.google.com/viewerng/viewer?url=https://www.livelaw.in/pdf_upload/pdf_upload-361592.pdf
19In the case of Milaap Social Ventures India Pvt Ltd v. Google India Pvt Ltd & Ors O.S. No. 2280/2019

Pursuant to this judgement of the Bombay High Court, every 
offence under Section 63 of Copyright Act and Section 103 
of Trade Marks Act would be cognizable and non–bailable in 
Maharashtra. 

IV.	 Third–party trademark as a keyword 
dispute

M/s DRS Logistics Ltd & Anr (DRS) sought an injunction 
against Google India Pvt Ltd (Google India), Google LLC, and 
Just Dial Limited to inter alia restrain the Google India from 
using DRS’s trademark as keywords or metatags on their 
search engines. It was alleged that such use of third–party 
trademarks led to diversion of traffic from the trademark 
owner’s webpage to that of its competitor, resulting in 
confusion and infringement and/or passing off the trademark. 
Inter alia, Google India argued that since the mark is not 
physically or graphically represented, mere use of words 
in search engines cannot constitute infringement of the 
trademarks of a third party.

In October 2021 the Delhi High Court16 held that use of 
trademark as a keyword as a back–end trigger by the 
advertiser to display its advertisements on Google’s search 
engine by way of Google ads constitutes an invisible use of 
trademark which qualifies as use, sufficient for infringement 
under the Trade Mark Act17. Following this, the court directed 
Google India to investigate and ascertain if the advertisement 
has an effect of infringing DRS’s trademark and if it does 
Google India would be obligated to order the removal of the 
said advertisement.

In June 2019 the Bengaluru City Civil Court passed an interim 
order18of injunction against Google India directing it to refrain 
from diverting the traffic of the official site of crowdfunding 
platform Milaap through the usage of ad words, keywords 
or meta–tag. The case involved the website of Impact Guru 
appearing on Google India’s website as the first search 
result whenever a user searched for the word ‘Milaap’. The 
interim order did not provide a detailed analysis on the use 
of keywords, ad words or meta–tag vis–à–vis infringement. 
In the final hearing of the matter on 28 October 2021, the 
Bengaluru City Civil Court19 vacated the interim order that 
prevented Google India from use of a particular trademark as 
a keyword, ad words or meta–tag. The Bengaluru City Civil 
Court held that keywords or metatags used by third parties 
which are invisible to consumers do not amount to passing off 
or infringement, in the current case as when people search 
for the term Milaap and are directed to Impact Guru’s website, 
no question of confusion arises in the mind of a consumer, as 
they are two distinct names. 
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Social and digital media 
Social media platforms to lose their 
status as intermediaries?

Intermediary Rules – FAQ’s

One of the requirements of the intermediary guidelines was 
that social media intermediaries should set up a grievance 
redressal system and appoint a chief compliance officer, a 
nodal contact person, and a resident grievance officer by 26 
May 202120. If the social media intermediaries fail to comply 
with the obligation to set up a grievance redressal system 
in India, they will no longer be able to claim immunity under 
Section 79 of the Information Technology Act, 2000 (IT Act)21.
Section 79 of the IT Act, commonly referred to as the safe 
harbor provision protects the intermediaries from being liable 
for any content of a third party on their platform. 

Facebook, WhatsApp along with other homegrown social 
media intermediaries such as Koo, Telegram, etc. provided 
details on their chief compliance officer, nodal contact 
person and resident grievance officer as stipulated under 
the Intermediary guidelines within given timelines. Twitter, 
on the other hand, was one of the high-profile social media 
intermediaries which faced some challenges and failed to 
comply with these provisions within the stipulated timelines. 
This issue has now been resolved and Twitter appears to 
have its resident grievance officer, etc. in place now.

On 01 November 202122, Meity released Frequently Asked 
Questions (FAQs) for Intermediary Rules to bring about 
clarity and nuances on long standing questions regarding 
due diligence to be followed by intermediaries. The FAQs 
are limited in scope and admittedly not a legally binding 
document; merely answer general queries received by Meity 
and may be updated from time to time. 

Important clarifications set out in the Intermediary Rules FAQs 
are as below.

	> Definition of Social Media Intermediary (SMI): The 
FAQs reiterate that intermediaries which ‘solely or 
primarily’ enable online interaction (apart from other 
requirements) are construed as SMIs. The indicative 
features for SMIs are provided and include: 

	> Facilitation of social networking including the ability 
of a user to increase their reach and following.

	> Opportunity to interact with unknown persons or 
users.

	> 	Ability of enabling virality of content by sharing 
content.

Further, the FAQs clarified that intermediaries, which 
primarily enable commercial or business transactions 
such as search engines do not qualify as social media 
intermediaries. 

	> Specification of content takedown notices: The 
clarification provided by the FAQs provide certain 
specifications to be followed by the authorities who 
provide notices to the SMIs for removal of content. The 
take-down notices issued must include:

	> The platform specific identified URL(s).

	> The specific clause of the law being violated being 
administered by the appropriate government 
authority.

	> Justification and evidence of the violations.

	> Any other information (time stamp in case of audio/ 
video) that might be relevant.

	> Retaining user information: On specifications of user 
information to be retained, the amount of information 
collected after registration and before withdrawal would 
vary amidst various SMIs. The retention of information 
should be assessed on a subjective basis keeping in 
mind the provisions of Section 67(c) of the IT Act read 
with IT (Reasonable Security Practices and Procedures 
and Sensitive Personal Data or Information) Rules, 2011 
(SPDI Rules).

	> Additional due diligence by Significant Social Media 
Intermediaries (SSMIs):

	> Appointment of Chief Compliance Officer (CCO), 
Resident Grievance Redressal Officer (GRO) 
and Nodal Contact Person (NP): The FAQs clarify 
since SSMIs may be thinly staffed the role of the 
CCO; GRO and NP may be performed by the same 
individual. Group companies (parent and subsidiary) 
may appoint the same person for each role across 
their entities.

	> Compliance reports: The FAQs clarify the essential 
requirements of details to be included in the monthly 
compliance reports, leaving some details to the 
discretion of the SSMI. The FAQs emphasize that 
care must be taken as to not impinge on the privacy 
of the users while publishing such reports.

	> Policy of content takedown: The objective of 
the Intermediary Rules is to promote a two-way 
communication between the SSMI and the aggrieved 
user. Hence, the SSMI must provide a reasonable 
explanation to users when addressing grievances. 
The SSMI must also bear in mind the safety of the 
reporting party when during the process of content 
takedown. 

20Rule 4 (1) (a) of Intermediary Guidelines, https://static.pib.gov.in/WriteReadData/specificdocs/documents/2021/jun/doc202162411.pdf
21Rule 7 of Intermediary Guidelines
22FAQ_Intermediary_Rules_2021.pdf (meity.gov.in)
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Formation of self-regulatory bodies 
under the Intermediary Rules

Under the three-tier structure of grievance redressal system 
contemplated pursuant to the Intermediary Rules, self-
regulatory bodies (SRBs) are required to address grievances 
not resolved by the social media intermediaries. 

The MIB has registered three SRBs under the Intermediary 
Guidelines23. It registered the Internet and Mobile Association 
of India’s Digital Publisher Content Grievances Council, one 
of the two SRBs for streaming services; and two digital news 
SRBs, the Web Journalists’ Standards Authority (formed 
under the Patna-headquartered Web Journalists Association 
of India) and the Professional News Broadcasting Standards 
Authority (part of the News Broadcasters Federation). 
Subsequently, the Indian Digital Publishers Content Grievance 
Council (IDPCGC) was also registered as an SRB24.

The Indian Broadcasting Foundation (IBF) renamed itself 
as the Indian Broadcasting and Digital Foundation (IBDF) to 
expand its purview to cover digital platforms and to bring all 
digital (OTT) players under one roof. Pursuant to this, it also 
expressed its intention to form a self-regulatory body called 
the Digital Media Content Regulatory Council (DMCRC)25. 

23Self-Regulatory Bodies | Ministry of Information and Broadcasting | Government of India (mib.gov.in)
24IDPCGC Registration Letter 07.10.2021.pdf (mib.gov.in)
25https://www.exchange4media.com/digital-news/ott-industry-split-as-ibf-iamai-look-to-form-separate-self-regulatory-bodies-113197.html

	> Notification for content removal:

	> The FAQs clarify that the user may be notified 
only in a case where the content is taken down/ 
removed or disabled by the SSMI on ‘its own 
accord’. On its own accord implies content that 
the SSMI believes is:

	> Wentified as using automated filters/ tools 
or some national/ international specialized 
agency has identified child sexual abuse 
materials (CSAM) and related materials. 

	> In case of bot activity/ malware or such 
situations of terrorism related content, spam, 
etc., the SSMI may use its discretion and 
choose not to notify the user prior to taking down 
the content.

	> Sharing details of first originator: The FAQs state 
that the intention of ascertaining the first originator of a 
message, is merely to determine registration details of 
the first originator, where required by the government. 
The goal of the government is not to weaken the process 
of encryption that could lead to invasion of privacy. 

	> 	Requests for Additional Information: The FAQs 
clarified that Meity may call for additional information in 
possession of the SSMI under the IT Act except for trade 
secrets and commercially sensitive information held by 
the SSMIs. 
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Intermediary Rules and digital 
news – recent developments 

The Ministry of Information & Broadcasting (MIB) issued 
a public notice on 26 May 202126 (Public Notice) clarifying 
that digital news publishers fall under the ambit of the 
Information Technology (Intermediary Guidelines and Digital 
Media Ethics Code) Rules, 2021 (Intermediary Rules). The 
News Broadcasters Association (NBA) and several other 
digital news platforms challenged the public notice on the 
grounds that the digital arm of traditional media entities (print 
and tv both) should be exempted from these Intermediary 
Rules as they are already governed and regulated by other 
laws and internal systems. Subsequently, the MIB issued a 
clarification on 10 June 202127(ITR clarification) setting out the 
rationale for digital news platforms being covered under the 
Intermediary Rules.

I.	 The ITR clarification states that the 
Intermediary Rules are applicable to 
digital news platforms due to the following 
reasons:

	> The Code of Ethics under the Intermediary Rules (Code 
of Ethics) mandates that the digital news publishers shall 
adhere to the: (a) Programme Code under the Cable 
Televisions Networks (Regulation) Act, 1996 (Cable TV 
Act); (b) the Norms of Journalistic Conduct under the 
Press Council Act, 1978 (Press Council Act); and (c) 
prohibitions of publication of content prohibited under any 
other law in force at the time.

	> While the Press Council Act and the Press & Registration 
of Books Act, 1867 covers e-versions of newspapers, the 
news portals and news websites are not covered under 
the Press Council Act.

	> 	Similarly, while the Cable TV Act and Uplinking and 
Downlinking Guidelines for Private TV Channels, 2011 
cover TV news entities, they do not cover digital portals 
of such entities.

	> 	The MIB further clarified that they have kept in mind that 
digital platforms of traditional media entities which are 
regulated by the Press Council Act / Cable TV Act as set 
out above are required to make lesser submissions and 
disclosures as opposed to independent digital media 
platform.

The MIB also clarified that Over The Top (OTT) platforms 
hosting news feed of a digital news would not be responsible 
for the same from a regulatory perspective. However, they 
would have to address any grievances with respect to such 
news feed if received. Considering these complications, 
it appears that some OTT platforms have dropped news 
channels from their bouquet. 

II.	 The digital news media publishers are 
required to establish self-regulatory 
bodies and build a grievance redressal 
mechanism in the following manner:

	> Tier 1: establish an internal grievance redressal 
mechanism for resolving grievances of users with respect 
to the content relating to the Code of Ethics in a time 
bound manner, i.e., within fifteen days of receipt of claim. 

	> 	Tier 2: establish and register the self-regulatory bodies 
with the government to oversee and ensure alignment 
to the Code of Ethics. MIB has contended that this is 
merely an extension to digital media of what is already 
applicable for traditional media.

	> 	Tier 3: oversight mechanism under which the grievances 
which do not get addressed in tier 1 and tier 2 would 
go to the Inter-Departmental Committee of the Central 
Government. MIB has contended that this is like the 
Inter-Ministerial Committee of the MIB which investigates 
violations of the program code by TV Channels. The 
MIB has also contended that the News Broadcasters 
Standards Authority (an independent body set up by 
the News Broadcasters Association) (NBSA) has, in 
one of its decisions held that news which appears only 
on the website (.com / .in) of an organization but not its 
traditional TV platform would be outside the scope of the 
jurisdiction of the NBSA.

III.	 Applicability of Intermediary Rules for 
News Platforms post the ITR Clarification

Post the ITR Clarification it appears that in addition to news 
websites and digital news platforms of traditional news 
entities, the Intermediary Rules may also be applicable to 
independent journalists and news organizations, i.e., any 
individual or news organizations displaying videos online, 
publishing and distributing articles through internet and 
social media. In addition to this, even the stand-up comics, 
independent commentators that air views pertaining to 
news and current affairs may fall under the purview of the 
Intermediary Rules. It may therefore be inferred that online 
commentators like Faye D’Souza, Akash Banerjee, etc. could 
have obligations under the Intermediary Rules as set out 
above. One would have to wait and watch to see what views 
the government takes on this front.

26Furnishing of Information by Digital Media Publishers.pdf (mib.gov.in) 
27Automatically generated PDF from existing images. (mib.gov.in) 
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IV.	 Judicial challenges to Intermediary Rules 
in the digital news segment

Several digital news publishers have contested the 
constitutionality of the Intermediary Rules in courts across 
the country. Some of the grounds in these cases28 are set out 
below:

	> The Intermediary Rules are ultra vires to the parent 
legislation, i.e., IT Act on the grounds that the 
Government is overstepping its powers by regulating 
digital news platforms which is not within the 
contemplation of the parent act.

	> 	The Intermediary Rules are vague, overreaching and 
impinge on privacy.

	> 	The constitutional validity of the Intermediary Rules has 
been challenged on the following grounds:

	> Regulating news portal under Part III of the 
Intermediary Rules is nothing but imposition of 
government oversight.

	> In case the Intermediary Rules are not complied with, 
one would attract draconian consequences in the 
form of blocking, deletion of content, etc.

	> 	Thus, this would create fear in the minds of people 
and force people to adopt self-censorship which 
would ultimately lead to violation of their fundamental 
rights.

	> The Intermediary Rules give excessive powers to 
government authorities, which results in the freedom 
of speech and expression of the media being limited 
and restricted.

	> The provisions in the Intermediary Rules with respect 
to removal of content by intermediaries are vague.

V.	 Temporary Relief – NBA judgement
The NBA challenged the Intermediary Rules on the ground 
that they give excessive powers to government authorities 
which results in the freedom of speech and expression of the 
media being limited and restricted. In its order dated 09 July 
202129, the Kerala High Court has prohibited the Ministry of 
Electronics and Information Technology (Meity) and the MIB 
from taking coercive action or imposing any penalties against 

NBA and its members for non-compliance of the provisions 
contained in Part III of the Intermediary Rules (i.e., the code of 
ethics for digital media which inter alia includes setting up of a 
grievance redressal mechanism, etc.) pending disposal of the 
writ petition.

VI.	 Transfer to Supreme Court
Press articles indicate that the Union of India has asked the 
apex court to club the following petitions with a case titled 
Justice for Rights Foundation v. Union of India & Ors.30, which 
is already pending before the Delhi High Court to be heard 
by the Supreme Court to ensure that there is no duplicity 
in proceedings in the matter between state courts and the 
Supreme Court:

	> Foundation for Independent Journalism Ors. v. Union of 
India31.

	> Live Law Media Private Limited &Ors. v. Union of India32. 

	> Sanjay Kumar Singh v. Union of India33.

	> Quint Digital Media Anr. v. Union of India34.

However, there is no further information available on the 
status of this matter and it appears that the Supreme Court 
has not stayed the proceedings in the High Courts yet.

VII.	Further Interim Relief – Bombay High Court 
and Madras High Court 

In the case of Agij Promotion of Nineteenonea Media Private 
Limited & Ors. v. Union of India & Anr.35, a Division Bench 
of the Bombay High Court, in an interim order, stayed the 
enforcement of the provisions of the Intermediary Rules 
that would require digital news publishers to create a three-
tier grievance mechanism and to observe a code of ethics 
(Code of Ethics). The operation of Rules 9(1) and 9(3) of 
the Intermediary Rules, were stayed by the court. While 
other challenges continue in other courts, and the Supreme 
Court is yet to hear a transfer petition by the government to 
consolidate the petitions from state courts on the subject, 
this judgment may bring relief to small media organizations 
who have argued that complying with the Rules would be 
burdensome and infringe on their freedom of expression.

Rule 9(1) of the Intermediary Rules deals with the adherence 
to the Code of Ethics set out in the Intermediary Rules. The 

28Digital News Publishers Association & Anr v. Union of India & Ors, W.P. No. 13055 of 2021& Shri TM Krishna v. Union of India & Anr, W.P. No. 12515 of 2021
 The News Broadcasters Association v. Ministry of Electronics and Information Technology, W.P. (C) 
 No. 13675 of 2021
 Foundation for Independent Journalism v. Union of India, W.P. (C) No. 3125 of 2021 
 Live Law Media Private Limited & Ors v. Union of India & Anr, W.P. (C) No. 6272 of 2021 
 Sanjay Kumar Singh v. Union of India, W.P. (C) No. 3483 of 2021 
 Quint Digital Media Limited & Anr v. Union of India & Anr, W.P. (C) No. 3659 of 2021 
 Press Trust of India v. Union of India & Anr, W.P. (C) No. _____ of 2021 
 AGIJ Promotion of Nineteenonea Media Pvt Ltd & Anr v. Union of India & Anr WP (L) No. 14172 of 2021
29NBSA vs Meity- Stay on penalties against intermediaries 09 July 2021.pdf 
30SLP No. 10397 of 2019 
31W.P. (Civil) No. 3125 of 2021 
32W.P. (Civil) No. 6272 of 2021 
33W.P. (Civil) No. 3483 of 2021
34W.P. (Civil) No. 3659 of 2021 
35W.P. (L) No. 14172 of 2021
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Code of Ethics requires that online news publishers adhere to 
the following codes or norms:

	> Norms of Journalistic Conduct of the Press Council of 
India under the Press Council Act.

	> Programme Code under section 5 of the Cable TV Act. 

	> Content which is prohibited under any law for the time 
being in force shall not be published or transmitted.

Rules 9(3) of the Intermediary Rules deals with setting up of 
a grievance redressal mechanism by digital news companies 
to inter alia address grievances arising from Rule 9(1) of the 
Intermediary Rules. 

One of the main considerations of the Bombay High Court 
was the argument that the Intermediary Rules go beyond the 
scope of Section 87 the IT Act, which was not passed for the 
regulation of news media. The Bombay High Court observed 
that by requiring news publishers online to adhere to norms 
that were formulated for other media in a different context, the 
government was inappropriately elevating voluntary norms 
to mandatory status. The provisions of the codes set out in 
the Code of Ethics were simply moralistic guidelines and not 
statutory obligations on the journalists and press. 

The Bombay High Court observed that the indeterminate and 
wide terms of the Rules bring about a chilling effect qua the 
right of freedom of speech and expression of writers/ editors/ 
publishers because they can be hauled up for anything if such 
committee so wishes. The Bombay High Court emphasized 
the importance of criticism of people in public service for 
the structured growth of the country without fear of being 
penalized for their honest opinions.

On 16 September 202136, the Madras High Court, in the 
cases of Digital News Publishers Association (DNPA) & 
Anr. v. Union of India & Ors.37 and T.M. Krishna v. Union 
of India38, provided interim relief from enforcement of Rule 
9(1) and 9(3) of the Intermediary Rules. The Madras High 
Court accepted the order passed by the Bombay High Court, 
noting that the Bombay High Court order ought to have a 
pan-India effect. The Madras High Court pronounced in 
its interim order that any action taken under Rule 3 read 
with Rule 7 of the Intermediary Rules would be subject to 
further orders and result of the case. Rule 3 speaks of the 
obligation of intermediaries to exercise due diligence and Rule 
7 states the rule of coercive action against intermediaries 
for breach of obligations. The Division Bench expressed its 
genuine apprehension – “that a wink or nod from appropriate 
authorities shall result in the social media intermediary being 

RTI filed for information on 
Intermediary Rules 

On 03 January 2022, the Internet Freedom Foundation, filed 
an application under the Right to Information Act, 2005 (RTI 
Application) seeking certain clarification on Part III of the 
Intermediary Rules46 inter alia on (a) communications sent 
by the MIB to intermediaries regarding compliance with the 
Intermediary Rules; (b) the additional information sought by 
the MIB from the intermediaries and their response to the 
same; (c) number and details of publishers in India who have 
already provided information to the MIB in accordance with 
the Intermediary Rules; (d) basis for MIB requesting additional 
information especially in light of the stay by Bombay High 
Court in the case of Agij Promotion of Nineteenonea Media 
Private Limited & Ors. v. Union of India & Anr. and Madras 
High Court in the case of T.M. Krishna v. Union of India on 
implementation of three-tier structure and Code of Ethics 
provided in the Intermediary Rules. MIB’s reply states that (a) 
the information has been sought from publishers under Rule 
18 of the Intermediary Rules following due process under law; 
and (b) 2100 publishers have provided relevant information to 
the MIB. The remaining questions are unanswered47. 

36WP_13055_2021_XXX_0_0_16092021_85_166.pdf (tn.gov.in) 
37W.P. No. 13055 of 2021
38WP_13055_2021_XXX_0_0_16092021_85_166.pdf (tn.gov.in) 
39WP_25619_2021_XXX_0_0_06122021_97_166.pdf (tn.gov.in) 
40DNPA & Mukund Padmanabhan v. Union of India & the secretary W.P. No. 13055 of 2021 
41T.M. Krishna v. Union of India W.P. No. 12515 of 2021
42IBDF, Sun TV Network Limited, SJ Clement v. Ministry of Electronics and Information Technology & Ministry of Information and Broadcasting W.P. No. 25619 of 2021 
43IBDF, Sun TV Network Limited, SJ Clement v. Union of India W.P. No. 25896 of 2021 
44IBDF, Sun TV Network Limited, SJ Clement v. Union of India W.P. No. 26112 of 2021
45WP_13055_2021_XXX_0_0_25022022_85_196.pdf (tn.gov.in) 
46MOIAB-R-E-21-00632 - RTI Online __ Request_Appeal Form Details.pdf - Google Drive 
47MOIAB/R/E/21/00632.pdf - Google Drive

inaccessible to a citizen”. The interim order provides further 
reassurance for intermediaries. The proceedings for the case 
are ongoing and no judgement has been reserved yet. 

VIII.	 Madras High Court restricts Government   
from acting against Indian Broadcasting 
and Digital Foundation and its members

IBDF, Sun TV Network Limited and SJ Clement had filed 
cases in the Madras High Court challenging the constitutional 
validity of the Intermediary Rules and the amended Cable 
TV Rules. In a hearing on 06 December 202139 (December 
Order), the Madras High Court restricted the central 
government from taking any coercive action against the IBDF 
and its members under Part-III of the Intermediary Rules and 
the amended Cable TV Rules. The December Order also 
stated that future hearings of the petitions in the cases of (a) 
Digital News Publishers Association (DNPA) & Anr. v. Union 
of India & Ors40,(b) T.M. Krishna v. Union of India41, (c) IBDF & 
Ors. v. Meity & Anr42., (d) IBDF & Ors. v. Union of India43, and 
(e) IBDF & Ors. v. Union of India44 should be clubbed. All these 
cases are listed for further hearing on 21 March 202245. 
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Search engines not ‘publishers’ 
under Intermediary Rules – 
Government tells Delhi High Court 

WhatsApp’s New Privacy Policy 

News reports indicate that the central government has 
acknowledged in the proceedings of the pending case of 
Antriksh Johri v. Union of India & Anr48 that search engines 
do not fall under the purview of the Intermediary Rules49. 

WhatsApp LLC (WhatsApp) introduced its updated privacy 
policy on 4th January 202150 (Updated Policy) and notified the 
users with the only option to accept it. Users were provided 
deadlines to continue using the app. The Updated Policy 
made it clear that WhatsApp will collect:

	> Profile names

	> Profile pictures

	> Users’ phone number

	> IP address

	> Phone numbers stored in the address book

	> Status information including when a user was last online

	> Usage and log information

	> Device information

	> Location-related information

	> Transaction and payment data if enabled

A clarification was issued by WhatsApp that the (a) 
messaging application is end-to-end encrypted; (b) it does not 
have access to the user’s private chats or locations; and (c) 
it does not share private messages or data with Facebook. 
More importantly, under the Updated Policy, WhatsApp is 
permitted to use some of the business conversations hosted 
with the social network for its own marketing purpose which 
may include advertising on Facebook51. 

Petitions were filed in the Delhi High Court in 2016 against 
the WhatsApp Policy (2016) and again in 2021 against 
the Updated Policy highlighting reasons such as violation 
of right to privacy, threat to national security, etc. This 
petition of Chaitanya Rohilla highlighted the issues relating 
to data privacy and the differential treatment between 
Indian and European users as the Updated Policy would 
not be applicable in the European Union considering their 
regulations. 

Thereafter, CCI on 24 March 202152 ordered a suo moto 
investigation against the Updated Policy alleging that (a) 
WhatsApp has made it compulsory for the users to accept 
the terms of the Updated Policy which can be interpreted as 
it being in the nature of ‘take-it-or-leave-it’; and (b) has also 
permitted WhatsApp to share the user’s data with Facebook. 
CCI considered these terms of the Updated Policy as unfair 
as they result in (a) excessive data collection; and (b) violate 
certain provisions of the Competition Act, 2002. 

The CCI order of investigation was challenged by Facebook53 

and WhatsApp54 before the Delhi High Court on the grounds 
that the matters relating to the Updated Policy and the 
prior 2016 updated policy were already pending before the 
Supreme Court55 and the Delhi High Court56. The Delhi High 
Court stated that mere pendency of a suit before a larger 
bench does not denude the other courts of their jurisdiction to 
decide on the lis pendens before them57. The Delhi High Court 
clarified that it would have been prudent for CCI to await the 
outcome of petitions in the Supreme Court and Delhi High 
Court against the Updated Policy however not doing so 
would not make the regulator’s order ‘perverse’ or ‘without 
jurisdiction’58. 

Press articles indicate that Meity (a) subsequently filed an 
affidavit in the Delhi High Court stating that the WhatsApp 
Updated Policy violates the Information Technology 
(Intermediary Guidelines) Rules, 2011 (2011 Intermediary 
Rules)59; and (b) sought that the Delhi High Court direct 
WhatsApp to scrap its Updated Policy60.

After deliberation of the numerous issues, it appears that 
WhatsApp stated that its Updated Policy will be on hold until 
the Personal Data Protection Bill, 2019 (PDP Bill) comes into 
force61. There has been no further update on this issue62.

48W.P.(C) 14360/2021 
49Search Engines Like Google Not ‘Publishers’ Under Part III Of IT Rules, 2021: Centre Tells Delhi High Court (livelaw.in)
50https://www.whatsapp.com/legal/privacy-policy
51https://faq.whatsapp.com/general/security-and-privacy/answering-your-questions-about-whatsapps-privacy-policy
52Competition Commission of India v. WhatsApp LCC & Facebook INC Suo Moto Case No. 01 of 2021 https://www.cci.gov.in/sites/default/files/SM01of2021_0.pdf
53WhatsApp LLC v. Competition Commission of India W.P. (C) 4378/2021 &CM13336/2021 https://primelegal.in/wp-content/uploads/2021/04/j1-3.pdf
54Facebook Inc v. Competition Commission of India W.P. (C) 4407/2021 & CM13490/2021 https://primelegal.in/wp-content/uploads/2021/04/j1-3.pdf
55Karmanya Singh Sareen & Anr v. Union of India W.P. (C) 7663/2016 WhatsApp 2016 Privacy Policy was challenged. The matter is pending before the Supreme Court
56Chaitanya Rohilla v. Union of India & Ors W.P. (C) No. 677/2021 https://lawbeat.in/sites/default/files/Chaitanya%20Rohilla%20Writ%20Petition%20(1)_watermark.pdf

Dr Seema Singh & Anr v. Union of India & Anr W.P. (C) No 1355/2021 https://www.livelaw.in/pdf_upload/affidavit-in-wp-1355-of-2021-drseema-singh-vs-uoi-1-394431.
pdf petitions challenging the WhatsApp New Privacy Policy 

57WhatsApp LLC v. Competition Commission of India W.P. (C) 4378/2021 &CM13336/2021
https://primelegal.in/wp-content/uploads/2021/04/j1-3.pdf

58WhatsApp LLC v. Competition Commission of India W.P. (C) 4378/2021 &CM13336/2021
https://primelegal.in/wp-content/uploads/2021/04/j1-3.pdf

59Affidavit filed in the proceedings for Chaitanya Rohilla v. Union of India & Ors W.P. (C) No. 677/2021- https://www.livelaw.in/top-stories/whatsapp-privacy-policy-del-
hi-high-court-fundamental-right-to-privacy-168410 
60https://economictimes.indiatimes.com/tech/technology/new-whatsapp-policy-violates-it-rules-meity-to-hc/articleshow/81598842.cms?from=mdr
61https://www.medianama.com/2021/07/223-whatsapp-privacy-policy-on-hold/
62https://www.livelaw.in/top-stories/whatsapp-privacy-policy-delhi-high-court-fundamental-right-to-privacy-168410
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despite being the group admin for the objectionable posts 
put up by a member of that group. It was observed that (i) 
once a group is created, the functioning of the group admin 
and that of the members is at par with each other, except 
the power of adding or deleting members to the group which 
vests in the hands of the group admin; (ii) the group admin 
does not have the power to regulate, moderate or censor the 
content before it is posted on the group; (iii) in the absence of 
a specific penal provision creating vicarious liability, a group 
admin cannot be held liable for the objectionable posts put 
up by a member of a group; and (iv) the question of vicarious 
liability upon the group admin for an act of the member of a 
group who posts objectionable posts would only arise if it is 
shown that a common intention or pre-arranged plan acting in 
concert pursuant to such plan was made by such member of 
a WhatsApp group and the group admin68. The case involved 
Mrs. Rachanatai (Applicant No. 2) registering a FIR alleging 
that a member of that group used filthy language against 
her on the WhatsApp group to which Kishor being the group 
admin failed to take any action against. 

Taking the same view as Bombay and Delhi High Courts, the 
Kerala High Court in the case of Manual v. State of Kerala69 
held that a creator or administrator of a WhatsApp group, 
merely acting in the capacity, cannot be held vicariously 
liable for objectionable content posted by a member of the 
group70. The Kerala High Court went on record to state that a 
WhatsApp group admin cannot be an intermediary under the 
IT Act. 

WhatsApp challenges the 
Intermediary Rules on traceability

On 25 May 2021, in the matter of Facebook Incorporated v. 
Union of India63, WhatsApp challenged the Rule 4(2) of the 
Intermediary Rules that mandate social media intermediaries 
to identify the first originator of the information. WhatsApp 
argued that this requirement would result in breaking of the 
end-to-end encryption (commonly known as traceability) on its 
messaging service and would infringe upon the fundamental 
right to privacy and free speech of hundreds of millions of 
citizens using WhatsApp to communicate privately and 
securely. 

Subsequently, to address the issues raised by WhatsApp, 
Meity on 26 May 2021 released a press release64 on the 
issue inter alia stating that (a) the government would respect 
people’s privacy; and (b) no fundamental right including right 
to privacy is absolute as it is subject to reasonable restrictions. 
The matter is still pending before the Delhi High Court. 

Objectionable posts put up by 
members on WhatsApp Group 
would not hold the group 
administrator criminally liable 

An issue which has been in the limelight for a while is the 
liability of a WhatsApp group administrator (group admin) 
for the objectionable posts put up by the members of that 
group. The air on this issue was cleared with the help of 
various judicial pronouncements. In 2016, the Delhi High 
Court dismissed the matter of Ashish Bhalla & Ors v. Suresh 
Chawdhary & Ors.65 for defamation against Vishal Dubey and 
held that Vishal being the group admin cannot be held liable 
for defamation if the defamatory statements are made by 
Suresh who is a member of that group. The Delhi High Court 
further clarified that when an online platform is created, the 
creator thereof cannot expect any of the members to indulge 
in defamation and defamatory statements and the members 
for their indulgence in the defamation /defamatory statements 
further cannot make the group admin liable for their actions66. 

Recently two matters also provided a detailed reasoning on 
the liability of a group admin. On 01 March 2021, in the matter 
of Kishor Taronev. State of Maharashtra & Ors67., the Nagpur 
Bench of the Bombay High Court did not hold Kishor liable 

63W.P. (C) 7281 of 2021 & CM Appeals 22944 of 2021, 22945 of 2021 & 22946 of 2021 
https://www.medianama.com/wp-content/uploads/2021/05/WhatsApp-v.-Union-of-India-Filing-Version.pdf
64https://www.scconline.com/blog/post/2021/05/27/del-hc-whatsapp-challenges-intermediary-rules-says-traceability-will-break-end-to-end-encryption-breach-privacy-union-
of-india-says-no-fundamental-right-is-absolute/
65CS (OS) No. 188/2016 https://drive.google.com/file/d/0BzXilfcxe7yuQjRsUEVOZzdQaUE/view?resourcekey=0-BRV0xNmuZlPOZ8Ip9LalCw
66https://www.mondaq.com/india/social-media/1066900/can-a-whatsapp-group-administrator-be-held-liable-for-content-posted-by-a-group-member
67Criminal Application No. 573 of 2016 https://www.livelaw.in/pdf_upload/whatsapp-392422.pdf
68https://www.livelaw.in/news-updates/whatsapp-group-administrator-not-liable-for-members-objectionable-post-bombay-high-court-173130?infinitescroll=1
69Crl. MC. No. 3654 of 2021 
70manual-v-state-of-kerala-410526.pdf (livelaw.in) 
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Compliance Reports of 
Intermediaries 

New IT Law in the making? 

Social media accounts blocked by 
government

Meta
Meta’s transparency report on content takedown requests 
from the government for the duration between January 2021 
to June 2021, indicates that it received over 45,000 requests 
including over 2000 emergency disclosure requests and that 
it acted upon 51% of requests71. Meta restricted access to (a) 
442 content items in response to directions from Meity; (b) 22 
items following the directions from the Election Commission 
of India; and (c) 65 items based on valid court orders. 
Defamation accounted for removal of 6 items of content 
following private reports by users72. 

Google
Google’s data on government requests for content takedown 
for the period of 2011- 202173 as per its transparency report 
indicates over 11,000 takedown requests mostly based on 
copyright violations, national security, privacy. As per the 
report by Surfshark, the requests have increased rapidly since 
2016 and India ranks among the top three countries in making 
requests to Google for content takedown74.

Twitter
According to Twitter’s monthly transparency reports for 
202175, there is a tremendous increase of 152% in the 
number of requests for content takedown accompanying court 
orders from the reports in 2020. India accounts for 18% of 
the world’s total legal demands for content takedown, making 
it the top second country in number of legal requests made. 
Twitter’s compliance report from January 2021 to June 2021 
accounts for 89 legal demands made for content removal of 
verified journalists and news outlets76.

Press articles indicate that the government may enact a new 
IT Law since the IT Act is outdated and may require too many 
amendments77. 

Further news reports indicate that Ashwini Vaishnaw, Minister 
of Electronics, and Information Technology, spoke about 
introduction of stricter laws for social media intermediaries 
to hold them more accountable and contingent on political 
consensus in that regard. He was responding to a 
supplementary question posed by MP Sushil Kumar Modi in 
the Rajya Sabha on 04 February 202278. 

On 21 December 2021, the MIB in a close coordinated effort 
between intelligence agencies and itself, issued a press 
release79 declaring the decision to block 20 YouTube channels 
and 2 websites using emergency provisions available 
under Rule 16 of the Intermediary Rules. Rule 16 of the 
Intermediary Rules provides the government with powers 
to order a complete ban of online content without giving the 
intermediaries or publishers of such content an opportunity of 
being heard. 

The MIB requested the Department of Telecom (DoT) to 
direct the service providers to block the specified YouTube 
channels and websites for spreading fake news. Some of the 
YouTube channels blocked were a part of the Naya Pakistan 
Group (NPG) along with certain standalone channels. These 
channels had a combined subscriber base of over thirty-five 
lakh users with videos having over fifty-five crore views and 
their content included posts on issues such as the farmers’ 
protest, protests related to the Citizenship (Amendment) Act, 
and inciting the minorities against the Government of India. 
It appears that the government feared that the YouTube 
channels could post content to undermine the democratic 
process of the upcoming elections in the country. The press 
release stated that the emergency powers under Rule 16 of 
the Intermediary Rules were invoked as most of the content 
posted by these channels was sensitive to national security, 
factually incorrect, and posted in a coordinated disinformation 
network effort from Pakistan. 

Further, on 08 January 2022, Rajeev Chandrasekhar, the 
Minister of State for Skill Development and Entrepreneurship 
and Electronics and Information Technology (MoS) tweeted80 
that action had been taken against several accounts for 
circulating fake, explicit, and hateful content after morphed, 
and fake videos of a cabinet briefing were circulated, creating 
disharmony in the community. The tweet also stated that 
owners of the blocked accounts were being identified for 
action to be taken under the law. On 07 January 2022, 
in another tweet Rajeev Chandrasekhar emphasized the 
seriousness with which Meity approaches its responsibility to 
keep the internet safe and trusted81. 

Press articles indicate that the government has on occasions 
such as (a) the death of Chief of Defence Staff (CDS) Bipin 
Rawat82; and (b) the alleged security breach that resulted 
in Prime Minister Narendra Modi and his convoy stranded 

71Government Requests for User Data | Transparency Center (fb.com) 
72Content Restrictions Based on Local Law | Transparency Center (fb.com) 
73Government requests to remove content – Google Transparency Report 
74Google removed content - Surfshark 
75India - Twitter Transparency Center 
76Removal Requests - Twitter Transparency Center 
77https://indianexpress.com/article/india/centre-starts-talks-for-new-it-law-looks-at-stalking-to-social-media-7570744/
78Need stricter rules to hold social media accountable, suggests IT Minister (medianama.com) 
79https://pib.gov.in/PressReleasePage.aspx?PRID=1783804 
80Rajeev Chandrasekhar on Twitter: “Task force on Safe&Trusted Internet at @GoI_MeitY at work Handles tht tried to push fake/inciting content on twitter, youtube, fb,  

insta hv been blockd. Also a. ownrs of accnts being ID’d for actn under law. b. to review platforms on their due diligence #SafeInternet” / Twitter 
81Rajeev Chandrasekhar on Twitter: “On the job. @GoI_MeitY takes its responsblty to keep Internet Safe n Trusted and Intermediarues accountable for content n due 

diligence very seriously ” / Twitter 
82Tweets ridiculing death of CDS Gen Bipin Rawat censored on govt request (medianama.com) 
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83Tweets on Prime Minister’s security breach taken down upon government request (medianama.com) 
84Legal Request to Twitter from Government of India :: Notices :: Lumen (lumendatabase.org) 
85https://pib.gov.in/PressReleaseIframePage.aspx?PRID=1791547 
86Questions : Lok Sabha (loksabhaph.nic.in) 
87Questions : Lok Sabha (loksabhaph.nic.in)

on a flyover in Punjab83, etc. requested Twitter to block 
certain tweets in India. Scrutiny on the Lumen database 
(a website that receives and publishes disclosure of legal 
content takedown notices from all over the world)84, seem to 
corroborate this position.

In another press release dated 21 January 2022, the MIB 
further blocked 35 YouTube channels and 2 websites for 
spreading anti-India fake news in a crackdown on Pakistani 
Fake News Factories85. The crackdown on websites 
spreading propaganda against India was actioned under 
emergency provisions of Rule 16 of the Intermediary Rules. 
As per Government’s response in Lok Sabha on 08 
December 202186, it is noted that the Government made 
requests to block 3635 accounts in 2019, whereas requests 
to block 9849 accounts were made in 2020, marking a 270% 
increase in 1 year. As per another response in Lok Sabha on 
02 February 2022, it was stated that the Government blocked 
6096 accounts in 2021 as opposed to the 9849 in 202087. 
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Television and Broadcasting
Cable Television Network 
(Amendment) Rules, 2021

The MIB through a notification dated 17 June 2021 amended 
the Cable Television Network Rules, 1994 (Cable Rules 
1994) by way of the Cable Television Networks (Amendment) 
Rules, 2021 (Amended Cable TV Rules). The Amended 
Cable TV Rules introduce a formal complaint redressal 
mechanism for redressal of viewers grievances relating to 
content broadcasted by cable television channels which are in 
contravention of the Programme Code (PC) and Advertising 
Code (AC) under the Cable Rules 1994. The Amended 
Cable TV Rules replicates the three–tier grievance redressal 
mechanism set out in the recently introduced Information 
Technology (Intermediary Guidelines and Digital Media Ethics 
Code) Rules, 2021 (IT Rules 2021) for digital media, and 
contains levels of self–regulation, a self–regulatory body, 
and an oversight mechanism through an inter–departmental 
committee.

The key amendments proposed by the Amended Cable TV 
Rules are that (a) the central government would have the 
power to prohibit transmission/ re–transmission by a cable 
operator of any program or channel which is in violation of 
the PC and/ or AC stipulated under the Amended Cable TV 
Rules; and (b) a three–layer transparent statutory mechanism 
for the purpose of enabling the citizens to redress their 
complaints and grievances against content of TV Channels 
which violates the PC and/or AC. This three–layer structure 
comprises of: 

	> Level I– self– regulation by broadcasters: If any citizen 
is aggrieved by the content of a program as not being in 
conformity with PAC, a complaint in writing may be filed 
with the broadcaster who would appoint a grievance 
officer to deal with the complaints received by it. The 
broadcaster should then dispose of the complaint and 
inform the complainant of its decision within fifteen days 
of receipt of such complaint. 

	> Level II– self– regulation by the self– regulating bodies 
of the broadcasters: Self–regulating bodies are required 
to register themselves with the central government within 
the time period stipulated. In case of dissatisfaction with 
the grievance officer’s decision or if the decision is not 
communicated within fifteen days, an appeal may be 
filed with the self–regulating body within fifteen days 
therefrom. The self–regulating body should dispose the 
appeal within sixty days and convey its decision within a 
period of fifteen days. Similarly, as provided under Level 
I, in case of dissatisfaction by complainant or failure in 

communicating the decision within the given stipulated 
time, the last resort for the complainant is an appeal to 
the central government under its Oversight Mechanism. 

	> Level III– oversight mechanism by the Central 
Government: mandates the creation of an inter–
departmental committee (IDC) by the Central 
Government to hear matters arising out of appeals 
by complainants dissatisfied with the action taken 
under Level I and Level II of the grievance redressal 
mechanism. 

The self–regulating body and broadcaster are required to 
disclose, and update all the complaints received by them, 
the manner in which the complaints were disposed of, the 
action taken on the complaints on the public domain as well 
as preserve records of content telecasts for at least 90 days, 
should the self–regulating body or the central government ask 
for it. 

The Cable Television Rules have been amended not only 
to pave way for a strong statutory system for addressing 
grievances while placing accountability and responsibility on 
the broadcasters and their self–regulating bodies but also to 
bring the television industry’s self–regulation mechanism at 
par with the digital news publishers and OTT Platforms. 

New Tariff Order (NTO) 2.0
TRAI issued Telecommunication (Broadcasting and Cable) 
Services Interconnection Addressable Systems) (Second 
Amendment) Regulations, 2020; Telecommunication 
(Broadcasting and Cable) Services Standards of Quality 
of Service and Consumer Protection (Third Amendment) 
Regulations, 2020; and Telecommunication (Broadcasting 
and Cable) Services Interconnection (Addressable Systems) 
Tariff Order (Second Amendment) on 01 January 2020 
(collectively NTO 2.0). NTO 2.0 was introduced to address 
certain anomalies in the market to protect consumers by 
capping tariffs for charged by broadcasters as subscription 
prices for channels and channel bouquets. Currently, there is 
no similar cap for OTT platforms.

The Indian Broadcasting Foundation (IBF), a representative 
body of TV broadcasters, (renamed and currently called 
Indian Broadcasting and Digital Foundation (IBDF)88) opposed 
NTO 2.0 in the Bombay High Court89 inter alia on the basis 
that NTO 2.0 is unconstitutional and will adversely impact the 
growth of the broadcasting sector. The crux of the matter with 
pertains to the tariff changes made by TRAI. TRAI inter 

88https://www.ibfindia.com/sites/default/files/IBF_Media_Release_27.05.2021_IBF%20renamed%20as%20Indian%20Broadcasting%20and%20Digital%20 Founda-
tion%20%28IBDF%29.pdf

89Indian Broadcasting Foundation & Ors. v. TRAI, W.P. (L) No. 116, 117, 118, 120, 124, 125, 126, 127 and 147 of 2020
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alia mandated that the broadcasters should charge the 
consumer a maximum of INR 12 per channel for channels 
which form part of a bouquet. In addition, the following twin 
conditions with respect to pricing were imposed: 

	> 1st twin condition: the sum of maximum retail prices 
per month of the à-la-carte pay channels forming part of 
a bouquet shall in no case exceed one and half times 
of the maximum retail price per month of such bouquet, 
e.g., if the sum total of the maximum retail price (MRP) 
of all channels forming part of a bouquet is INR 45, 
the MRP of the bouquet cannot be less than INR 30 
(Aggregate Test). 

	> 2nd twin condition: the maximum retail price per month 
of any à-la-carte pay channel, forming part of such a 
bouquet, shall in no case exceed three times the average 
maximum retail price per month of a pay channel of that 
bouquet, e.g., if there are 15 channels forming part of 
the said bouquet, the average MRP for a single channel 
will be INR 3 (INR 45/15). Thus, the MRP of any channel 
cannot be more than INR 9 (i.e., 3 X 3) for it to continue 
to be part of the bouquet (Average Test).

The IBDF contested the (a) prices of a la carte channels being 
capped at INR 12 per channel; (b) twin conditions, and (c) cap 
on number of bouquets being offered by a broadcaster.

The Bombay High Court upheld the constitutional validity 
of TRAI amendments and NTO 2.0 (except the 2nd twin 
condition) as they found that the TRAI was (a) balancing the 
interests of the consumers and broadcasters; and (b) was 
authorized to regulate this area. However, it the Bombay High 
Court struck down the applicability of the 2nd twin condition 
as held that the process with respect to imposition of the 2nd 
twin condition was arbitrary and lacked transparency.90 The 
Bombay High Court also dismissed the contention of the 
IBDF that NTO 2.0 was more favorable to distributed platform 
operators (DPOs)91. The Bombay High Court further held that 
though there was a cap on the number of bouquets to be 
provided by broadcasters, TRAI had the discretion to increase 
the same where necessary.

MIB issued an advisory to 
Television Channels on media 
production

Section 3 of the Child Labour (Prohibition and Regulation) 
Amendment Act, 2016 (Child Labour Act) and Rule 2C (b) 
of Child and Adolescent Labour (Prohibition and Regulation) 
Rules, 1988 (Child Labour Rules) mandate disclaimer to be 
made if any child is engaged in shooting of films or television 
program and if so then all measures to protect their safety 
to be taken and to ensure that the child’s education was not 
affected during the shooting. Pursuant to this, it was observed 
that Rule 2C (b) of the Child Labour Rules was not complied 
with in most media production or commercial events where 
child artists were involved. 

Subsequent to this, MIB on 27 December 2021 issued an 
advisory93 requesting all private satellite television channels 
to ensure compliance with Section 3 of Child Labour Act and 
Rule 2C (b) of Child Labour Rules94. 

90https://www.livelaw.in/pdf_upload/order-dated-30-june-2021-396265.pdf 
91The Bombay High Court observed that “Clause 4(3) of the principal 2017 Tariff Order makes its mandatory for DPOs to make available to consumers all such offerings of 

all broadcasters with whom a Reference Interconnect Offer (RIO) has been signed without any alternation in its composition. Clause 4(4) provides, inter alia, the follow-
ing additional restrictions: (a) No DPO bouquet can contain the pay channel whose MRP is more than Rs.12/- (just as for broadcasters, this was reduced from Rs.19/- by 
the 2020 Tariff Order Amendment). (b) The DRP of DPO bouquet cannot be less than 85% of the sum of all its components viz. à-la-carte channels or broadcaster 
bouquets. This is a far more stringent requirement than 33.33% in the case of broadcasters. This means that there is 15% cap on discount, which DPO can offer. Thus, 
15% cap comes into play only after the direct “trickle down” effect of the twin condition has done it job. (xxvii) The broadcasters whilst contending that 94.6% of consum-
er viewership is DPO bouquets, are silent on the fact that the bulk of DPO bouquets which the consumers subscribe to include broadcaster bouquets. TRAI monitors 
subscription preference on monthly basis. Perusal of the Table (shown by way of illustration at Tab 11 of the Written Submissions) shows that the broadcaster bouquets 
themselves form the bulk of distributor bouquets and the broadcaster bouquets (either as a part of distributor bouquets or independent thereof) constitute overwhelming 
part of consumer viewership. There is very little scope left for DPO to form truly customized DPO bouquets.”

92https://www.trai.gov.in/sites/default/files/Implementaion_03022022_3.pdf
93https://mib.gov.in/sites/default/files/Advisory%20%28Child%20and%20Adolescent%20Labour%29.pdf
94https://www.exchange4media.com/media-tv-news/mib-asks-tv-channels-to-comply-with-provisions-in-child-labour-act-on-media-production-117574.html

The IBDF and some broadcasters appealed to the order of 
the Bombay High Court and filed a special leave petitions 
(SLPs) in the Supreme Court of India (SC) and sought 
interim relief and stay on the implementation NTO 2.0. The 
SC passed an order on 1 October 2021 dismissing the SLPs 
interim relief application as the legal validity of NTO 2.0 would 
be considered by the by the SC in the imminent final hearing 
of the matter. Meanwhile in its order dated 15 February 2022 
the Supreme Court indicates that the IBDF and others have 
withdrawn the SLPs (subject to further legal challenge if 
required in the SC). 

TRAI has extended the timeline for implementation of NTO 
2.0 till 01 June 202292. 
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Re–launch of Broadcast Seva Portal

MIB – Order for guidelines for 
sharing of infrastructure by Multi 
System Operators

The MIB on 12 May, 201795, notified the launch of an online 
portal called the ‘broadcastseva’ (B–Portal). The objective 
of the B–Portal is to provide a single point facility to various 
stakeholders and applicants to make applications for various 
licenses, registrations, etc., for broadcast related services. 
At the Confederation of Indian Industry (CII) Big Picture 
Summit’s inaugural session on 17 November 2021, the MIB 
Secretary, Apurva Chandra (AC), mentioned the B–Portal and 
its importance in bringing transparency in the broadcasting 
sector96. Subsequently, during his keynote address at the 
APOS Summit on November 24, 2021, AC stated that the 
B–Portal would be relaunched by the MIB by 24 February 
2021. Although there is no official communication by the 
government on the B–Portal’s relaunch, AC spoke of (a) 
the MIB’s plans to speed up the process of acquiring any 
registrations, licenses or permissions required from the 
government; and (b) the intention of the government to 
adopt a light touch regulatory approach for the Media and 
Entertainment (M&E) sector and act as facilitators for the 
industry. However, it appears that the B–Portal is still not 
functional97.

The MIB released an Order dated 29 December 202198, 
providing guidelines for sharing of infrastructure by Multi 
System Operators (MSOs), following the acceptance of 
TRAI’s recommendations on sharing infrastructure in 
Television Broadcasting Distribution Sector in 2017. 
The key highlights of these guidelines are:

	> MSOs shall voluntarily share infrastructure with another 
MSO, following compliance to relevant legal framework.

	> MSOs sharing transport stream of TV channels should 
ensure valid, written interconnection agreements with 
concerned broadcasters for distribution of TV channels 
and pay to the subscribers.

	> 	Encryption of signals should be ensured by MSOs of 
subscribers in all circumstances; and to provide access 
of all the systems and the network to all concerned 
broadcasters for the purpose of audit as per the 
regulations whenever demanded.

	> 	MSOs may share common hardware for their Subscriber 
Management System (SMS) and Conditional Access 
System (CAS) applications and details of such an 
arrangement should be provided to the broadcasters, 

95Broadcast Seva.pdf (mib.gov.in)
96https://pib.gov.in/PressReleaseIframePage.aspx?PRID=1772576 

98Guidelines for sharing of infrastructure.pdf (mib.gov.in) 
99NOTICE - Operational of NSWS for online application.pdf (mib.gov.in) 
100ORDER DATED 12.01.2022 CONSTITUTING JOINT WORKING GROUP.pdf (mib.gov.in) 

MIB and TRAI 30 days in advance; and for the purpose 
of audit as per the regulations whenever demanded. 
Each MSO shall be accountable for ensuring security of 
SMS and CAS data.

	> 	For infrastructure to be shared, the parties involved must 
share their proposal, which would include acceptance 
from concerned stakeholders, copies of agreements 
between the parties, an undertaking for no violation of 
underlying terms and conditions, to the MIB. 

MIB – Notice for submission of 
application through National Single 
Window System

The MIB released a notice on 30 December 202199 (Win 
Notice), informing all concerned that online applications 
for gathering permissions related to the MIB can be made 
through the National Single Window System (NSWS). 
Applications of all kinds approved in the list provided in the 
Win Notice can be made through the NSWS. 

MIB – Constitution of a Joint 
Working Group to formulate 
a mandate for exploring Data 
capturing capabilities in Set Top 
Boxes for audience measurement 
sampling

On 12 January 2021100, the MIB issued an Order for the 
formation of a Joint Working Group (JWG) to formulate a 
mandate for exploring data capturing capabilities in Set Top 
Boxes (STB) for audience measurement sampling. The JWC 
will comprise of the CEO of Prasar Bharati as the chairman, 
and a representative from Meity, BIS, BARC, DTH association 
and AIDCF. 

The present guidelines issued by MIB on Television Rating 
Agencies prescribe the use of panel homes, drawn by 
establishment survey and representative of the TV viewing 
population, for carrying out audience measurement. However, 
basis the recent recommendation from TRAI on audience 
measurement, headed by the CEO of Prasar Bharati, it is 
suggested to combine traditional sample based statistical 
approaches with big data approaches such as Return 
Path Data (RPD) in STBs to address the system for further 
strengthening the procedures to build a more credible and 
transparent rating system.
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The JWG will study the different aspects of data capturing 
including RPD and the models used internationally like that 
of Canada, the models/ pilots undertaken in India by BARC 
and other independent experiments by relevant stakeholders, 
thereafter, formulating a mandate for combining data sources 
with existing sampling methodologies and submitting a report 
within four months of the date of issue of this order. 

The JWC’s activities would consist of:

	> Specifying minimum standards for RPD capable STBs, 
SOPs for consideration and audit along with specification 
of common protocols, data standards, etc. to integrate 
data from RPD capable STBs with the current rating 
system.

	> 	Specify consent–based privacy framework to govern all 
such data collection and use within TV ratings. 

	> 	Specify minimum standards for any smart phone–based 
applications to augment RPD scheme for integration into 
current TV ratings along with SOPs for consideration and 
audit for the same.

	>  Evolve a consensus on pricing / cost of different data 
sets within the framework of TV ratings system.

	> 	Establish timelines for rollout of above with a clear 
roadmap to guide all stakeholders.

MIB directs Broadcast Audience 
Research Council (BARC) to 
release the Television Audience 
Measurement Ratings for News 
Genre (Television News Ratings) 

On 28 April 2020, TRAI issued recommendation on ‘Review 
of Television Audience Measurement and Rating System’101. 
Major recommendations made by TRAI are as follows: 

	> Structural reforms to be made in the governance 
structure of BARC to mitigate the potential risk of conflict 
of interest, improve credibility, bring transparency, and 
retain confidence of all stakeholders in the Television 
Rating Point (TRP) measurement system.

	> 	Change in composition of the board of BARC.

	> 	Equal representation of the three constituent industry 
associations, namely Advertising Agencies Association 
of India, Indian Society of Advertisers, and IBF and with 
equal voting rights irrespective of their proportion of 
equity holding.

	> 	Active participation of representatives of advertisers and 
advertising agencies.

	> 	Entitlement of the constituent industry associations to 
nominate their representatives to the board membership.

	> 	Tenure of chairman of board and number of members in 
technical committee.

	> 	Formation of an ‘Oversight Committee’ to guide BARC 
India in the areas of research, design, and analysis, 
constantly improving the rating system.

	> 	Annual audit of BARC should conducted by an 
independent agency to ensure conformance with TRP 
rating methodology. 

	> 	Division of BARC into 2 units.

Pursuant to this, in October 2020102, BARC was suspended 
from publishing television news ratings after the Mumbai 
police unearthed a Television Rating Point (TRP) scam in 
which a few media houses were alleged to have bribed 
homeowners to rig their TV ratings103. Subsequently, the 
formation of a committee (Rev Com) to review guidelines on 
Television Rating Agencies was officially announced by MIB 
through its order dated 4 November 2020104. The order dated 
4 November 2020 provided that the Rev Com will look at the 
following and provide a report on the same within two months:

	> Past recommendations made by various forums about 
television rating systems in India.

	> Recent recommendations of TRAI on this subject.

	> Steps for enhancing competition in the sector.

	> Recommendations on the way forward for robust, 
transparent, and accountable television rating system in 
India.

	> 	Presently notified guidelines105 as issued by MIB to see 
if the intended purpose of issuing the guidelines have 
stood the test of time and has met needs of various 
stakeholders involved.

The Rev Com submitted its report (RC Report) to the MIB that 
recommends the following106: 

	> Provision for Return Path Data (RPD) be made 
mandatory in all future Set–Top–Boxes (STBs).

	> 	Direction to BARC to accelerate integration of available 
RPD data into ratings’ framework within six months.

	> 	Setting up of joint industry working group to specify 
norms for industry wide RPD mandate.

	> 	Collection of viewership data by Distribution Platforms 
Operators (DPOs) to be governed by privacy norms set 
by the Government.

101https://www.trai.gov.in/sites/default/files/Recommendation_28042020.pdf
102https://www.barcindia.co.in/announcement/barc-to-pause-audience-estimates-ratings-of-news-channels.pdf
103https://goachronicle.com/wp-content/uploads/2021/03/PAO-dated-17.03.2021.pdf
104https://mib.gov.in/sites/default/files/Constitution%20of%20a%20Committee%20to%20review%20TRP.pdf
105https://mib.gov.in/sites/default/files/TRP_Guidelines_16.01.2014_0.pdf
106https://www.exchange4media.com/media-tv-news/provision-for-rpd-be-made-mandatory-in-all-set-top-boxes-tv-rating-committee-to-mib-116758.html
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	> 	Setting up of industry–wide appellate body for grievance 
redressal of disputes between stakeholders and rating 
agencies.

	> Ensuring environment for emergence of multiple rating 
agencies.

	> 	Setting up dedicated regulatory body to regulate multiple 
rating agencies.

	> 	Incentives and policy interventions, including FDI norms 
in this technology space.

	> 	Setting up a Joint Research Working Group with 
representatives of stakeholder bodies and independent 
technical experts.

	> 	Modification in the panel selection guidelines.

Subsequently, in a press release dated 12 January 2022107, 
the MIB stated that in the spirit of the RC Report and TRAI’s 
recommendation dated 28 April 2020 BARC has undertaken 
the changes indicated therein. As a result of this BARC 
was permitted to resume the release of its Television News 
Ratings with immediate effect. BARC would also have to 
comply with the following requirements (a) to release the last 
three months data for the news genre in a monthly format; (b) 
to make sure that the reporting of the news and niche genres 
is done on a four–week rolling average concept; and (c) to set 
up a ‘Working Group’ for the consideration of leveraging the 
Return Path Data. The Rev Com was directed to submit its 
report on it within four–months’ time, i.e., by 12 May 2022. 

Delhi High Court restrains 
unauthorized broadcast of Tokyo 
Olympics 

TRAI letters seeking justification 
from broadcasters on the linear 
channels and their availability on 
the OTT Platforms

In a case filed by Sony Pictures Network India Private Limited 
v. www.yallashootextra.com108, the Delhi High Court passed 
an order dated 19 July 2021109, providing interim relief to Sony 
Pictures Network India Private Limited (Sony) by restraining 
any unauthorized broadcasting of the Tokyo Olympics 
by rogue websites, multi–system operators, and cable tv 
operators. 

The Delhi High Court asked the Government to issue 
necessary directions / orders to call upon ISPs to block 
access to rogue websites as well as directed ISPs to block 
access to these websites providing broadcast of the Tokyo 
Olympics illegally. The advocate for Sony stated that most of 

TRAI by its letter directed the broadcasters to furnish 
information regarding streaming of live linear channels 
on their OTT Platform as well as third party applications. 
It was identified that the linear channels operated by the 
broadcasters are available not only on their own applications 
like Sony LIV and Sun NXT, but it is also available on 
third–party applications like Jio TV and Vodafone Play. 
TRAI contended this arrangement as a violation of Clause 
5.6 of the Policy Guidelines for Downlinking of Television 
Channels dated 5th December 2011111. In response to this, the 
broadcasters by relying on the Broadcast Reproduction Rights 
(BRR) as recognized under Section 37 of the Copyright Act, 
1957 stated that as broadcasters these BRR rights would be 
applicable to them and hence, they can make their channels 
available on their own streaming application as well as third 
party applications112. 

In addition, TRAI issued another letter to the broadcasters 
asking them to provide a detailed architecture indicating 
which media is being used to deliver their linear content to 
their own as well as third–party streaming platforms. To this, 
the broadcasters argued that the OTT platforms are beyond 
TRAI’s scope of jurisdiction. TRAI in reply stated that it has 
issued these letters in their capacity as broadcasters and not 
as OTT Platforms and the only information it is asking for is 
how the broadcasters are providing linear channels without a 
decoder box113. 

Pursuant to this, the letters of TRAI have been challenged by 
Star India along with Sony Pictures Networks India (SPNI) 
and Sun TV Network before the Telecom Disputes Settlement 
and Appellate Tribunal (TDSAT). A direction has already been 
issued by TDSAT of not taking any coercive action against 
the broadcasters for their non–compliance in providing 
information relating to mode of re–transmission of linear 
channels on OTT Platforms The next hearing of the matter is 
on 03 March 2022114. 

107https://pib.gov.in/PressReleseDetail.aspx?PRID=1789392
108CS(comm) No. 326 of 2021 & I.As. No. 8486-9490 of 2021 
109delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=129689&yr=2021
110delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=175524&yr=2021 
111https://mib.gov.in/sites/default/files/Downlinking_Guidelines05.12.11.pdf
   Clause 5.6 The applicant company shall provide Satellite TV Channel signal reception decoders only to MSOs/Cable Operators registered under the Cable Television 

Networks (Regulation) Act 1995 or to a DTH operator registered under the DTH guidelines issued by Government of India or to an Internet Protocol Television (IPTV) 
Service Provider duly permitted under their existing Telecom License or authorized by Department of Telecommunications or to a HITS operator duly permitted under the 
policy guidelines for HITS operators issued by Ministry of Information and Broadcasting, Government of India to provide such service 

112https://www.exchange4media.com/media-tv-news/broadcasters-see-red-as-trai-probes-availability-of-linear-channels-on-ott-telco-apps-117324.html
113https://www.exchange4media.com/media-tv-news/star-moves-tdsat-against-trai-letter-seeking-info-about-delivery-of-linear-content-on-ott-117833.html
114https://tdsat.gov.in/Delhi/services/daily_order_view.php?filing_no=MjY5NDI=

the rogue websites and tv operators were habitual offenders 
and have infringed their broadcasting rights in the past as 
well. The case was disposed of on 29 September 2021110. 
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TRAI Consultation Paper on 
Promoting Local Manufacturing in 
the Television Broadcasting Sector

Consultation paper by TRAI 
regarding market structure/ 
competition in cable TV services

The Telecom Regulatory Authority of India (TRAI) released 
a Consultation Paper on 22 December 2021, for promoting 
local manufacturing in the televisions broadcasting sector115 
(Broadcasting Paper) and invited comments/ suggestions 
from stakeholders. In consideration of the Make in India 
initiative, the Broadcasting paper lists down issues for 
consultation by stakeholders to provide the much–needed 
boost to this sector. 

Key components of issues listed for consultation:

	> 	Whether adequate opportunity/ market/ demand exists 
for manufacturing of television broadcasting equipment in 
India and specific requirements of the industry in respect 
to transmission equipment?

	> 	Whether Indian manufacturers have capability of meeting 
broadcasting equipment demand and how to tackle 
such demand along with measures to enable locals 
to manufacture such equipment along with scope and 
definition of local manufacturing? 

	> 	Entry/ exit barriers of local manufacturers not limited 
to cost competitiveness and technology along with 
measures to improve competitiveness.

	> 	Encourage use/ adoption of domestically produced 
equipment like Set Top Boxes (STPs) and measures for 
increasing such market share of STBs running on Indian 
Conditional Access Server (CAS).

	> 	Reasons for broadcasting imports in India amounting to 
USD 20 billion and dependence on imports and whether 
such high level of imports reflect potential for Indian 
manufacturers along with current Indian market size?

	> 	Whether exports of broadcasting products are a possible 
gear in India and specific measures for Indians to 
compete in the global broadcasting market?

	> 	Whether current policy measures and fiscal initiatives 
adequately address needs of this sector and details?

	> 	Whether Production Linked Incentive (PLI) Scheme 
should be extended to broadcasting sector and specific 
equipment to be added under the PLI Scheme?

	> 	Whether stronger R&D is a requirement in this sector and 
measures to strengthen and incentivize R&D?

	> 	Policy measures to tackle competitiveness arising from 
Free Trade Agreements (FTA).

The Ministry of Information and Broadcasting (MIB) by its 
letter dated 12 December 2012 sought recommendations 
of the TRAI on the issues relating to monopoly/market 
dominance in the Cable TV services. The letter dated 12 
December 2012 highlighted that the cable TV distribution 
is virtually monopolized by a single entity in some States 
due to the lack of restrictions on the area of operation and 
accumulation of interest in terms of market share of the 
Multi–System Operators (MSOs) and Local Cable Operators 
(LCOs). This has resulted in a single entity acquiring control of 
several MSOs and LCOs giving rise to competition. 

Pursuant to the letter, TRAI on 26 November 2013 issued its 
recommendations on the various reasonable restrictions to be 
imposed upon the MSOs and LCOs to ensure prevention of 
monopoly116. 

Following a back reference dated 19 February 2021 wherein 
MIB directed the need for a fresh set of recommendations 
as from 2013 till date the M&E landscape has changed 
drastically, TRAI on 25 October 2021 issued a consultation 
paper on market structure/competition in cable TV services117. 

The consultation paper seeks comments of the stakeholders. 
Following are some of the major points wherein comments 
are sort by TRAI: 

	> Whether there is sufficient competition in the television 
distribution sector? 

	> If yes, then is there a need to regulate the issue of 
monopoly/oligopoly/market dominance in the Cable TV 
services considering the current regulatory framework 
and the market structure? 

	> 	Whether cost disparity due to infrastructure compared 
to other nations makes for a disadvantage to local 
manufacturers along with inputs and measures to tackle 
the same?

	> 	List of item–wise cost disadvantages faced by local 
manufacturers in comparison to international competitors 
in percentage form.

	> The Broadcasting Paper provided a boost in the right 
direction for growth in the Broadcasting sector and keeps 
the stakeholders waiting to see how the Broadcasting 
Paper translates into regulation/ practices for upliftment 
of the manufacturing industry. 

115CP_22122021.pdf (trai.gov.in) 
116https://www.trai.gov.in/sites/default/files/Recommendations__Cable_monopoly__final__261113%20%281%29.pdf
117https://www.trai.gov.in/sites/default/files/CP_25102021.pdf
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	> 	Are there any entry barriers in the Indian cable television 
sector?

	> 	Does there exist a need to regulate LCOs to protect the 
interest of consumers and ensure growth/competition in 
the Cable TV sector? 

	> 	Is there a possibility that LCO may gain undue market 
control over broadband and other services within its area 
of operation? 

	> 	Can MSOs and its Joint Venture (JV) be considered 
as a single entity while considering their strength in the 
relevant market?

	> 	Identifying the relevant market for measuring the market 
power MSOs and LCOs.

	> 	If Herfindahl–Hirschman Index (HHI) is to be used 
to measure market concentration of MSOs in the 
relevant market, then is there a need to revise threshold 
value of 2500 as previously mentioned in the 2013 
recommendations?

	> Is there a need to change the criterion of market share in 
terms of number of active subscribers for determination 
of market dominance?

	> 	Accountability of new technological developments 
and alternative services like video streaming while 
determining market dominance.

	> What compliance mechanism or regulations should 
be brought on Mergers and Acquisition to ensure that 
competition is not affected adversely, while ensuring no 
adverse impact on Ease of Doing Business.

	> 	Comments on the disclosures and monitoring 
requirements as mentioned in the 2013 
recommendations to monitor the TV distribution market 
effectively from the perspective of monopoly/market 
dominance.

	> 	Suggestions on proactive measures to address 
the impending issues relating to monopoly/ market 
dominance in the Cable TV sector.

The comments and counter comments as directed in the 
consultation paper on the issue of monopoly/oligopoly/
market dominance in the Cable TV services have been 
received118. TRAI is yet to consider the feedback received 
and issue a revised/fresh set of recommendations on the 
basis of the same. On 27 January 2022, TRAI held an Open 
House Discussion (OHD) through video conferencing on this 
consultation paper119.

TRAI direction on compliance 
with the Telecommunication 
(Broadcasting and Cable) Services 
Register of Interconnection 
Agreement and all such other 
matters Regulations, 2019

The Telecommunication (Broadcasting and Cable) 
Services Register of Interconnection Agreement and all 
such other matters Regulations, 2019120 (2019 Register of 
Interconnection Regulations) came into force on 02 January 
2020. 

Pursuant to this, the provisions of the 2019 Register of 
Interconnection Regulations were challenged before the 
Kerala High Court in WP(C) No. 428 of 2020 titled as “All 
India Digital Cable Federation (AIDFC) & Anr. v. TRAI & Anr. 
The Kerala High Court by its order dated 9 January 2020 
had directed that no coercive action that is detrimental to the 
interest of AIDFC should be taken by TRAI121. The Kerala 
High Court has now disposed of the said writ petition, by its 
judgement dated 12 July 2021122 and has partially set aside 
the provisions of the said regulations to the extent they require 
registration of placement/marketing agreements123. 

In view of the above, under its letter dated 8 December 
2021124 TRAI directed all the broadcasters and distributors 
of TV channels to immediately implement the provisions 
of the 2019 Register of Interconnection Regulations 
except to the extent they require registration of placement/
marketing agreements and submit the compliance report 
by 21 December 2021; failing which, action would be taken 
against them as per the provisions of the said regulations and      
TRAI Act. 

118https://www.trai.gov.in/consultation-paper-market-structurecompetition-cable-tv-services
119https://www.trai.gov.in/sites/default/files/OHD_10012022.pdf
120https://www.trai.gov.in/sites/default/files/Regulation_04092019_0.pdf
121https://www.trai.gov.in/sites/default/files/Implementation_08122021_0.pdf
122All India Digital Cable Federation (AIDFC) & Anr. v. TRAI & Anr WP (C) 428 of 2020 https://hckinfo.kerala.gov.in/digicourt/orders/2020/215700004282020_4.pdf
123https://www.trai.gov.in/sites/default/files/Implementation_08122021_0.pdf
124https://www.trai.gov.in/sites/default/files/Implementation_08122021_0.pdf
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Department of Telecommunications 
– Code for consumer Internet of 
Things (IoT) Devices

The Telecommunication Engineering Centre (TEC) in August 
2021125, released Code of Practice (COP) for Securing 
Consumer Internet of Things (IoT) for stakeholders that 
include IoT device manufacturers, IoT service providers / 
system integrators, mobile applications, and retailers. The 
COP mentions examples of types of Consumer IoT devices 
which include Smart cameras, TVs, speakers, Smart home 
assistants, Connected home automation and alarm systems 
amongst others. The Department of Telecommunications 
(DoT) tweeted the release of Code of Practice on 12 October 
2021126 in commemoration of ‘Azadi ka Amrit Mahotsav’.

On 05 January 2022, the TEC under DoT, issued a 
press release for release of report on COP as a baseline 
requirement aligned with global standards and best practices. 
As per the National Digital Communication Policy 2018 (2018 
Policy), three billion connected devices may exist in India in 
2022 since an ecosystem for five billion connected devices 
was mentioned in the 2018 Policy. The TEC is working with 
multiple stakeholders in the IoT domain and released sixteen 
technical reports127. 

Highlights of the guidelines provided by COP for securing 
Consumer IoT are mentioned down below:

	> No universal default passwords– All IoT devices 
should have unique default passwords per device and 
/ or shall require the user to choose a password that 
follows best practices, during device provisioning during 
setting up of device.

	> 	Vulnerability reports– IoT stakeholders stated above 
should provide a public point of contact as part of a 
vulnerability disclosure policy to enable reporting of 
security issues and should be acted upon in a timely 
manner.

	> 	Software update– software updates shall be timely, 
without adversely impacting functioning of the device and 
shall have an end–of–life policy that states the assured 
duration for which a device shall receive updates for 
end–point devices. Devices that cannot be physically 
updated shall be isolatable and replaceable. 

	> 	Storing data– IoT devices which need to store sensitive/ 
critical information for the secure operation of the device 
shall be unique per device and shall be stored in a 
manner which resists physical, electrical or software 
tampering. The sensitive information should not be 
hard coded on the source code to prevent discovery via 
reverse engineering and must be encrypted in transit. 
Personal data collected/ transmitted by IoT devices 
should be conducted with utmost confidentiality and 
transmission should be done with best cryptography 
available. 

	> 	Minimize exposure– unused functions of IoT 
devices should be disabled and hardware should not 
unnecessarily expose access, requiring devices and 
services to operate on the ‘principle of least privilege’.

	> 	Software integrity– software on IoT devices should 
be verified using secure boot mechanisms, alerting 
the consumer/ administrator in case of detection of 
unauthorized changes and should not connect to wider 
networks than those necessary to perform the alerting 
function. 

	> 	Resilience to outages– The possibility of outages of 
data networks and power require resilience to be built 
into IoT devices, allowing them to reasonably function 
in absence of network without compromising safety and 
security along with clean recovery after restoration of 
power. 

	> 	Deleting user data– IoT devices must contain 
mechanisms for consumers to delete personal data 
in case of transfer of ownership, deletion of service or 
disposal of device with detailed instructions on how to 
delete personal data, reset the device to factory settings 
as well as reset the device. 

Data Protection for consumer IoT devices.

	> 	Information– Transparency shall be maintained in the 
way manufacturer shall process personal data and the 
purpose behind it and the same shall apply to telemetry 
data collected as well. 

	> 	Consent– Obtaining consent for personal data collection 
must be conducted in a ‘valid way’ along with giving the 
option to withdraw such consent at any time and the 
same shall apply to telemetry data as well. 

The government, via initiatives in this space, which is a fast–
emerging section of technology, is thus taking measures to 
ensure maintenance of certain standards for IoT devices. 

125Securing Consumer IoT _Code of pratice.pdf (tec.gov.in) 
126DoT India on Twitter: “In commemoration of #AzadiKaAmritMahotsav, a “#CERTIFICATION OF PROCEDURES” and a technical document “CODE OF PRACTICE 

FOR SECURING CUSTOMER INTERNET OF THINGS” was released today at #TEC by Member(Services), #DoT. #IndiaAt75 #GatiShakti #IoT #sancharbhawan 
https://t.co/JuGZRvCinH” / Twitter 

127M2M / IoT Technical Reports - Telecommunication Engineering Centre | Department of Telecommunications | Ministry of Communication | Government of India 
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TRAI Recommendations on 
Licensing Framework for Satellite–
based connectivity for Low Bit Rate 
Applications

The Telecom Regulatory Authority of India (TRAI) through its 
press release128 set out its recommendations on Licensing 
Framework for Satellite–based connectivity for Low Bit 
Rate Applications (TRAI LB Rec Paper) on 26 August 
2021129 The TRAI LB Rec Paper was issued following 
the press release130 for Consultation paper on Licensing 
Framework for Satellite–based connectivity for Low Bit Rate 
Applications (TRAI LB Consultation Paper) on 12 March 
2021131. The recommendations came after the Department 
of Telecommunications (DoT) wrote a letter to TRAI dated 
23 November 2020132 and requested TRAI to examine the 
existing framework by citing the issue of constraints in existing 
framework in terms of Clause 11(1)(a) of TRAI Act 1997133 and 
further suggest recommendations. Before recommendations 
of connectivity were released, TRAI had issued a press 
release134 to provide an extension for receiving comments on 
the TRAI Consultation Paper from stakeholders. 

Since many sparsely populated areas with important activities 
suited for Internet of Things (IoT) related services may not 
have terrestrial coverage or other forms of connectivity, 
satellite–based connectivity bridges the gap by providing 
connectivity. 

Salient features of the TRAI LB Rec Paper are set out below:

	> 	Licensees’ choice – In the TRAI LB Rec Paper, it was 
recommended that licensees may provide connectivity as 
per authorization for any kind of network topology model, 
including Hybrid model, Aggregator model and Direct–to–
satellite model.

	> 	Types of Satellite permitted – The TRAI LB Rec Paper 
suggested that all types of satellite viz. Geo Stationary 
Orbit (GSO) and Non–GSO satellites should be permitted 
for use in providing satellite–based connectivity.

	> 	Satellite Frequency Bands – It was recommended that 
service providers may use any of the permitted satellite 
frequency bands for providing connectivity.

	> 	Unified License (license) amendment – The TRAI LB 
Rec Paper recommended the amendment of the license 
to include Global Mobile Personal Communication 

by Satellite Service (GMPCS) by expansion of scope 
of data services along with voice and non–voice 
messages already provided in the existing framework. 
The recommendation further included the replacement 
of existing formula–based mechanism to prescribe 
Spectrum Usage Charges (SUC) under 1% of Adjusted 
Gross Revenue (AGR) which would include entire 
spectrum charges for handsets / user devices as well as 
for Earth Stations. 

	> 	Connectivity for IoT devices – The Commercial Very 
Small Aperture Terminal (VSAT) Closed Under Group 
(CUG) scope may be expanded to permit providing data 
connectivity for IoT devices through satellite and the 
SUC should be under 1% of AGR, irrespective of data 
rate, as previously reiterated by TRAI in its 2017 paper 
on recommendation for spectrum charge135. Similarly, 
it was also recommended that the Captive VSAT CUG 
license scope may be expanded to permit providing 
data connectivity for IoT devices to be used for internal 
communication i.e., captive use only. National Long 
Distance (NLD) service authorization under the license 
may be expanded in scope to include connectivity for IoT 
devices. 

	> 	Foreign Satellites – The TRAI LB Rec Paper provided 
for permission to obtain satellite bandwidth from 
foreign satellites approved by the Government in view 
of inadequate satellite capacity in the country through 
domestic satellites.

	> One of the recommendations included suggesting the 
removal of Network Operations and Control Centre 
(NOCC) charges for use of the space segment and 
include all administrative, operational, and testing 
charges under spectrum charges. 

	> 	Common Portal – The TRAI LB Recommendation 
Paper urged the DoT to put into place a comprehensive, 
simplified, single window online common portal with 
inter–departmental linkages for all agencies involved 
in grant of various approvals/ permissions etc. with all 
information like guidelines, applications, processes made 
available on the portal. 

128Microsoft Word - Final Press release 25.08.2021 (trai.gov.in) 
129Microsoft Word - Draft Recommendations Satellite Low Bit Rate 25 Aug 2021 (trai.gov.in) 
130PR_No.12of2021.pdf (trai.gov.in) 
131CP_12032021.pdf (trai.gov.in)
132Microsoft Word - Draft Recommendations Satellite Low Bit Rate 25 Aug 2021 (trai.gov.in) (letter in annexure) 
133The_TRAI_Act_1997.pdf
134PR_No.25of2021.pdf (trai.gov.in)
135Microsoft Word - RECOMMENDATIONS FINAL 17_2_2017.docx (trai.gov.in)
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Consultation paper on Regulatory 
Framework for Promoting Data 
Economy Through Establishment 
of Data Centers, Content Delivery 
Networks, and Internet Exchanges 
in India 

The Telecom Regulatory Authority of India (TRAI), on 16 
December 2021, through its press release136 issued a 
Consultation Paper on Regulatory Framework for Promoting 
Data Economy Through Establishment of Data Centers, 
Content Delivery Networks, and Internet Exchanges in India 
(Data Economy Consultation paper)137 and invited comments / 
suggestions from stakeholders.

The Data Economy Consultation Paper Lists Data Centers, 
Content Delivery Networks and Internet Exchange Points 
as forming part of digital communication infrastructure and 
devices and are required to boost the digital ecosystem. 
Since the rollout of 5G, Internet of Things (IoT) and Artificial 
Intelligence are a booming industry with exponential growth 
potential, the same growth would not be possible without 
adequate and necessary infrastructure. This Data Economy 
Consultation Paper is the first step towards recognizing the 
need for adequate national policy. 

I.	 Data Centers 
Data center is a physical facility that is used to run 
applications and data. Online platforms and websites’ digital 
data, content, and information are stored in the cloud servers 
located in Data Centers, and the same is accessed by users 
through broadband connectivity, according to the Data 
Economy Consultation Paper.

The increased demand for data centers in India is attributed to 
data explosion, 5G rollout and data localization. 

Four critical aspects for data centers to flourish are land, 
power, telecom, and IT element/ networks, and ease of doing 
business. A new data center requires close to 30 approvals/ 
permissions from different Central and State governments 
departments before a data center can start operations. To 
tackle the identified critical aspects, Indian States are offering 
various incentives to help bridge the gap.

Some of the key issues and challenged faced in relation to 
data centers that need consultation are set out below:

	> 	What are the growth prospects for data centers in India? 
What are the economic/financial/infrastructure/other 
challenges being faced for setting up a data center 
business in the country?

	> What measures are required for accelerating growth of 
data centers in India?

	> 	Issues related to creation of data center parks and 

whether using these parks will boost the growth for 
creation of more data center parks?

	> 	Whether there should be a standard–based certification 
framework for data centers and which body should take 
up the task?

	> 	Whether there is need for Data Centre Infrastructure 
Management System (DCIM) for data centers in India?

	> 	Whether non–uniformity is state policies is affecting 
growth and promotion of data centers?

II.	 Content Delivery Network (CDN) 
CDN is a system of distributed group of servers and networks 
that deliver pages and other web content to a user, based on 
the geographic location of the user, the origin of the webpage, 
and the content delivery server. 

Demand drivers for CDNs were listed as faster web hosting, 
numerous benefits for users and network infrastructure, 
increased video consumption, popularity of Over–The–Top 
(OTT) service, reduction of bandwidth costs, uptake of e–
commerce and financial services, amongst others. 

Some of the key issues and challenged faced in relation to 
CDNs that need consultation are set out below:

	> What are the challenges in terms of cost for growth of 
CDN? What are the suggestions for offsetting such costs 
to CDN providers?

	> 	Whether CDN growth is hampered due to location 
constraints and relevant measures to mitigate such 
constraints?

	> 	Measures for improving connectivity between CDNs and 
ISPs.

	> 	Whether absence of a regulatory framework is creating 
a non–level playing field between CDN players and 
telecom service providers?

III.	 Internet Exchange Point (IXP) 
IXP is a technical facility designed to route the traffic quickly 
and cost–effectively between different network members by 
enabling interconnection and is essentially a large local area 
network that is built with interconnected Ethernet switches. 
IXPs are the physical internet traffic exchange nodes, wherein 
ISPs and other Autonomous Systems (AS) exchange traffic 
between themselves. 

Issues with IXPs that need consultation/ comments by 
stakeholders:

	> 	Do you think that presently there is lack of clear 
regulatory framework/ guidelines for establishing/
operating Interconnect Exchanges in India?

	> 	Policy measures required to promote setting up of more 
IXPs in India and suggestions around it.

136PR_No.58of2021_0.pdf (trai.gov.in)
137https://trai.gov.in/sites/default/files/CP_16122021_0.pdf 
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	> 	Whether there is a requirement to set up an IXP is every 
State in India? 

	> 	Whether a separate light–touch licensing framework is 
required for operating IXPs in India?

IV.	 Data Ethics
Data ethics are inter-personal, social, organizational, and 
national norms that govern how people/ data users should 
conduct and behave in the digital world. The Data Economy 
Consultation Paper discusses the issues that have not been 
addressed in the Personal Data Protection Bill, 2019 (PPD 
Bill):

	> 	Metadata – The Data Economy Consultation Paper 
recommends the addition of a clause 3.1 (d) All entities in 
the digital ecosystem, which control or process the data, 
should be restrained from using metadata to identify 
individual users. Metadata here meant the data that 
provides information about other data or the data about 
data. In certain cases, metadata can be used by the 
entities operating in the digital ecosystem itself to identify 
the individual users, such entities must be restrained 
from using metadata to identify the users/individuals. 

	> 	User empowerment – Issues on user empowerment 
for users in telecom sector can be answered in the 
recommendations provided:

	> To ensure the users are provided with sufficient 
choices in the consent mechanism to be built–in by 
the service providers. 

	> Multilingual, short templates of terms / agreements 
should be made mandatory for all entities in the 
digital ecosystem and should be provided before 
sale of device. 

	> Data controllers to be prohibited from using pre–
ticked boxes to gain users’ consent.

	> Devices should disclose the terms and conditions of 
use in advance before the sale of the device. 

	> Provisions for deleting pre–installed applications 
which are not part of basic functionality of device, 
should the user wish to do so.

	> 	In relation to security breaches with respect to the 
Telecom sector, it was recommended that there should 
be a common platform for sharing information related 
to data security breaches by all entities in the digital 
ecosystem, including the Telecom service providers.

	> Till the time the PDP Bill becomes a legislation, it was 
recommended that the Government notify the policy 
framework for regulation of devices, operating systems, 
browsers, and applications.

	> 	In relation to consent, it was recommended that a 
separate framework on electronic consent should be 
released with provisions that provide the users with 

options for withdrawal of consent at a later stage, 
granularities to be introduced in consent mechanism, 
amongst other things.

	> 	The PDP Bill has provided that ‘every data fiduciary 
shall notify the relevant authority about the breach of any 
personal data processed by the data fiduciary where 
such breach is likely to cause harm to any data principal’, 
but there is no recommendation regarding the creation of 
any data breach platform for sharing of information by the 
entities in the data ecosystem.

	> The Data Economy Consultation Paper is a step forward 
to realize, recognize, and address issues that would 
provide a financial, infrastructural, and regulatory boost in 
this sector along with putting forward certain issues that 
require comments/ information/ opinions from relevant 
stakeholders. 

Consultation paper by TRAI 
regarding Ease of Doing Business in 
Telecom and Broadcasting Sector

Presently the existing process that is to be followed by the 
Telecom and Broadcast (‘T&B’) players for license and 
approval involves physical submission of documents and 
clearance from multiplicity of authorities. Through a press 
release dated 15 September 2021 the Union Cabinet 
approved several structural and procedural reforms in the 
Telecom Sector138. They include the following:

	> 	Rationalization of Adjusted Gross Revenue (AGR): Non–
telecom revenue will be excluded on prospective basis 
from the definition of AGR.

	> 	Huge reduction in Bank Guarantee (BG) requirements 
(80%) against License Fee (LF) and other similar levies. 
No requirements for multiple BGs in different Licensed 
Service Areas (LSAs) regions in the country. Instead, one 
BG will be enough.

	> 	From 1 October 2021 (i) delayed payments of LF/ 
Spectrum Usage Charge (SUC) will attract interest rate 
of SBI’s Marginal Cost of Funds based Lending Rate 
(MCLR) plus 2% instead of MCLR plus 4%; (ii) interest 
compounded annually instead of monthly; and (iii) 
penalty and interest on penalty removed.

	> 	Spectrum auctions to be normally held in the last quarter 
of every financial year.

	> 	For auctions held henceforth, no BGs will be required to 
secure instalment payments.

	> 	In future auctions, tenure of spectrum increased from 20 
to 30 years.

138https://www.pib.gov.in/PressReleasePage.aspx?PRID=1755086
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	> 	Surrender of spectrum in future auctions permitted after 
10 years.

	> 	No SUC for spectrum acquired in future spectrum 
auctions.

	> 	Additional SUC of 0.5% for spectrum sharing removed.

	> 	To encourage investment, 100% Foreign Direct 
Investment under automatic route permitted in Telecom 
Sector.

	> 	Ease of doing business promoted.

	> 	Know Your Customer (KYC) reforms: (i) Self– KYC (App 
based) permitted; (ii) E–KYC rate revised to only one 
rupee; and (iii) shifting from prepaid to post–paid and 
vice–versa will not require fresh KYC.

	> 	Paper Customer Acquisition Forms (CAF) will be 
replaced by digital storage of data resulting in no 
warehouse audit of CAF. 

	> 	SACFA clearance for telecom towers eased. Department 
of Telecommunications (DOT) will accept data on a 
portal based on self– declaration basis. Portals of other 
agencies (such as Civil Aviation) will be linked with DOT 
Portal.

Pursuant to this, on 8 December 2021 TRAI issued a 
consultation paper139 that seeks to include the following (i) 
simplified applications with well–defined processes while 
applying for license; (ii) online system for obtaining approval 
across various ministries and departments; (iii) prescribing 
timeline for raising of query and for obtaining approval; (iv) 
transparent system with end–to–end online tracking for the 
applicant to know the status of his application at all times; 
and (v) maximizing the use of technology to reduce physical 
interface. 

In furtherance of this, TRAI recommended establishment 
of a single–entry window wherein an investor/entrepreneur 
can apply for all licenses/approvals without any further 
need to submit physical copies of the application and visit 
any department physically. The consultation paper seeks 
comments of the stakeholders on the following: 

	> 	Issues and difficulties faced by them in operation of their 
business in the T&B sector.

	> 	Suggestions for making the existing process of licenses 
and getting approvals/permissions simple and business 
friendly.

	> 	Comments on the present system of licenses/
permissions/ in the T&B sector highlighting any issues 
from the point of view of Ease of Doing Business140 .

139https://trai.gov.in/sites/default/files/CP_08122021_0.pdf
140https://www.exchange4media.com/media-tv-news/trai-seeks-suggestions-on-improving-ease-of-doing-business-in-broadcasting-117250.html
141https://www.trai.gov.in/sites/default/files/PR_No.61of2021.pdf
142https://pib.gov.in/PressReleaseIframePage.aspx?PRID=1712305
143https://www.trai.gov.in/sites/default/files/CP_30112021.pdf

Spectrum Auction 2021
The latest auction of 4G Telecom Spectrum was successfully 
completed by DoT on 16 April 2021. It may be noted that only 
three companies– Reliance Jio, Bharti Airtel, and Vodafone 
Idea (Telecom Service Providers) bid for 4G airwaves. A total 
quantity of 855.60 MHz of spectrum in 800 MHz, 900MHz, 
1800 MHz, 1800 MHz, 2100 MHz and 2300 MHz were 
acquired by the Telecom Service Providers142. 

On 30 November 2021143 TRAI issued a consultation paper 
on auction for 5G spectrum titled as ‘Auction of Spectrum in 
frequency bands identified for IMT/ 5G’ (5G Paper) wherein 
the DoT has sought recommendations from the stakeholders 
with respect to the various spectrum bands 526–698 MHz, 
700 MHz, 800 MHz, 900 MHz, 1800 MHz, 2100 MHz, 2300 
MHz, 2500 MHz, 3300–3670MHz and 24.25–28.5 GHz bands 
on the following issues: 

	> 	Spectrum availability and band plan of the various bands.

	> 	Block size and minimum quantity of spectrum to be bid 
for spectrum auction by the licensees in various bands.

	> 	Eligibility conditions for participation in auction.

	> 	Roll–out obligations to ensure that the allocation of 
spectrum is done in an effective and efficient manner.

	> 	Reviewing the spectrum cap that is the limit of access 
spectrum a TSP can hold for providing wireless services.

	> 	Process and associated terms and conditions for 
permitting surrender of spectrum for future auctions.

	> 	Determining the factors relevant in the spectrum 
valuation exercise.

	> 	International benchmarking for 526–698 MHz and 
24.25– 28.5 GHz bands as they are being auctioned for 
the first time and hence it becomes necessary to opt for 
alternative methods i.e., international benchmarking for 
valuation of these new bands.

The consultation paper directs the stakeholders to send their 
comments by 19 January 2022 and counter comments by 2 
February 2022141. 
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144https://www.trai.gov.in/sites/default/files/PR_No.62of2021_0.pdf 
145https://telecom.economictimes.indiatimes.com/news/prasar-bharti-objects-to-auction-of-526-582mhz-band-for-5g-mobile-services-report/88869985

https://www.thehindubusinessline.com/news/prasar-bharti-objects-to-auction-of-frequency-band-used-by-doordarshan/article38256661.ece
146*RJIL_11022022.pdf (trai.gov.in) 
147*Bharti_Airtel_11012022.pdf (trai.gov.in) 
148*VIL_11012022.pdf (trai.gov.in) 
149Microsoft Word - Advertisement for OHD (Bilingual) (trai.gov.in) 
150India 5G: Spectrum auction to be completed by August, IT minister says (cnbc.com) 
151Notice to e-commerce companies with regard to illegal facilitation & sale of signal jammers.pdf (dot.gov.in)
152budget_speech.pdf (indiabudget.gov.in)

	> 	Reserve price estimation– It refers to the lower bound 
on the bid below which the item up for sale cannot be 
acquired through an auction.

	> 	Spectrum for private cellular networks.

The 5G Paper directs the stakeholders to send their 
comments by 10 January 2022 and counter comments by 24 
January 2022144. 

Although there is a clear divide on certain aspects of the 
spectrum to be auctioned, the telecom operators unanimously 
agree on the reducing the reserve price for the auction. 
Prasar Bharti, India’s public broadcaster objected to the 
auction of band 526– 582 MHz and told TRAI that this 
particular band was being used by Doordarshan for offering 
terrestrial television broadcasting. Furthermore, Prasar Bharti 
also stressed that the band 526–617 MHz should not be 
auctioned in the upcoming spectrum auction, arguing that 
the airwaves in this band are required for existing services, 
for expanding coverage and for modernization of services145. 
Whereas private broadcasters have expressed displeasure 
with differing views as well. For instance, Reliance Jio wants 
all the available spectrum to be auctioned146, while Bharti 
Airtel147 and Vodafone Idea148 have proposed that 526–617 
MHz not be auctioned in the upcoming sale as there is no 
ecosystem as of now. Further, some broadcasters want that 
3600 MHz–3670 MHz be excluded from the sale. 

TRAI commenced the last phase of industry–wide 
deliberations through an open house discussion on 08 
February 2022149. As per an interview by the IT minister with 
CNBC150, TRAI is expected to release recommendations to 
DoT for the same by March 2022, which would pave the way 
for the auction process to conclude by August 2022.

Letter against sale and use of 
wireless jammers

Union Budget 2022–2023 

The DoT, on 21 January 2022, issued a letter to e–commerce 
platforms against facilitating the sale of wireless jammers 
which can disrupt the authorized telecom sector and other 
wireless networks. The letter reiterated that sale and use of 
wireless jammers is illegal, thereby, viewing it as illegal activity 
that would attract legal action under Information Technology 
Act, 2000 (IT Act), among others. Jammers may be allowed 
only under exceptional circumstances, therefore, advising 
all e–commerce platforms and offline dealers to refrain from 
sale and purchase of any kind of wireless devices / equipment 
without ensuring proper legal compliance151. 

In an attempt to boost investment in technology and IT 
services, data centers including dense charging infrastructure 
and grid–scale battery systems will be included in the 
harmonized list of infrastructures. This will facilitate credit 
availability for digital infrastructure and clean energy storage. 
This move is warmly welcomed by the industry which is 
quickly emerging as a location of choice for data center 
majors152. 
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Filmed entertainment
Merger of Film Units by Ministry of 
Information and Broadcasting (MIB)

The merger of public institutions like Children’s Film Society, 
India (CFSI), Films Division (FD) National Films Archive of 
India (NFAI) and Department of Film Festivals (DFF) with 
National Film Development Corporation (NDFC) was notified 
and approved by the Ministry of Information and Broadcasting 
(MIB) on 23 December 2020153 citing convergence of activities 
and better coordination thereby achieving the mandate of 
each media unit. The merger was ordained pursuant to 
the 2019 Bimal Julka High–Powered Committee Report 
(BJ Report). The MIB published a request for proposal for 
selection of an agency which entails a legal advisor and 
transaction advisor on 21 August 2021154, for the smooth 
merger of the institutions set out above. 

The employees of the FD objected to the merger and filed a 
suit against the same as their livelihoods would be affected 
by the merger due to lay–offs etc. The Delhi High Court 
dismissed the petition in the case of Films Division Staff 
Association v Union of India & Ors.155 challenging the cabinet’s 
decision to merge four film units. The Order dated 07 October 
2021156 dismissed the petition citing reasons of a premature 
petition without legal damages / grievance caused by such 
merger and stated that the government was entitled to merge 
units as required for efficiency etc.

Thereafter, Rajya Sabha Member of Parliament John 
Brittas (JB) wrote to the Union Minister for Information and 
Broadcasting & Youth Affairs and Sports, Anurag Thakur 
(AT) on 07 December 2021157. JB expressed his concern 
on the process of the merger of the entities and urged AT to 
(a) examine the allegations by stakeholders; (b) make the 
BJ Report available in the public domain; and (c) prepare a 
concrete roadmap the merger. JB’s main concern was based 
on the question of merging NDFC, a company whose goal is 
to generate profit for its sustainability with non–profit activities 
performed for the benefit of citizens by FD and DFF. 

Press articles indicate that subsequently more than 850 
signatories including veteran actor Naseeruddin Shah, 
filmmaker Vikramaditya Motawane and lyricist–writer Varun 
Grover signed an open letter (Opposition Letter) opposing 
the merger of public institutions like CFSI, FD, NFAI and DFF 
with Development Corporation (NDFC) on 19 December 
2021158. It appears that the Opposition Letter states that (a) 
the BJ Report was submitted without engaging the primary 

stakeholders, members of the film divisions or the members 
of the film fraternity, leading them to state that the merger 
was taking place without clarity and transparency; (b) the 
BJ Report based on which the current restructuring is taking 
place is inaccessible despite filing a RTI application; and (c) 
the BJ Report should be released to the public immediately. 
Further, the letter observed that publicly funded not for profit 
institutions like FD, NFAI and CFSI should not be merged 
with private profit–making corporations like NDFC due to the 
dichotomy of purposes of a not for profit and for-profit entity 

It appears from news articles that the MIB had decided to 
close all branches of FD, NFAI and CFSI before the end of 
January 2022159. 

Cinematograph Amendment Bill 2021
The government has proposed amendments to the 
Cinematograph Act, 1952 (Cinematograph Act) in 2010, 
2018, 2019 and 2021 pursuant to the observations and the 
recommendations made in the Mukul Mudgal Committee 
(2013), Shyam Benegal Committee (2016) and the Standing 
Committee on Information Technology (2019–2020). 

On 18 June 2021 MIB issued a notification seeking public 
comments to the Cinematograph (Amendment) Bill 2021 
(2021 Proposed Amendment) proposing two further 
amendments to the Cinematograph Act than those already 
proposed in 2019. The additional amendments are as follows:

	> Introduction of age–based categories for film certification:  
The 2021 Proposed Amendment has proposed further 
division to the existing U/A category into age– based 
categories– U/A 7+, U/A 13+ and U/A 16+ for certification 
of films. This amendment seems to be in line with the 
age–based restrictions recently implemented for OTT— 
content providers under the Intermediary Rules. 

	> 	Penal provisions imposed for film piracy: The 
amendments with respect to prohibition of unauthorized 
recording of films without the prior consent of the author 
remain the same in the 2021 Proposed Amendment as 
put forth in the Cinematograph Amendment Bill 2019. 
However, the penal provisions have been amended 
slightly and the penalties for an offense of film piracy are: 
(a) imprisonment ranging from 3 months to 3 years; and 
(b) a fine of at least INR 300,000 which may extend to a 
sum of up to 5% of the audited gross production cost of 
the film. 

153https://pib.gov.in/PressReleasePage.aspx?PRID=1682978 
154EoIcumRFP-Published.pdf (mib.gov.in) 
155W.P. (C) 11263 of 2021 
156Films_Division_Staff_Association_vs_Union_Of_India_Ors_on_7_October_2021.PDF 
157John Brittas letter.pdf 
158Endorsement against merger/closure of public institutions under MIB - List of signatories (google.com) 
159Centre orders shutting down of branches of Films Division, two other cinema units by January-end (scroll.in) 



29Regulatory updates

	> 	Revisional powers to the central government: The 2021 
Proposed Amendment provides the central government 
with revisionary powers to re–examine any certified film 
which has obtained a valid certificate from the CBFC on 
the ground that the certified film will prejudice India’s (a) 
sovereignty or integrity; (b) security; (c) relations with a 
foreign state; and (d) public order, etc. under Article 19 
(2) of the Constitution of India160. 

	> Film certificate in perpetuity: Currently, the 
Cinematograph Act mandates that a certificate once 
issued by the CBFC is valid only for ten years. The 2021 
Proposed Amendment stipulates that once a certificate is 
issued for a film it will be valid for eternity.

I.	 Key Nuances 
	> 	In earlier versions of the amendment, a person was 

penalized for recording an original film or exhibiting a 
pirated film in an exhibition facility. Section 6AA of the 
2021 Proposed Amendment provision removes the 
undefined term, ‘exhibition facility’, thus making the 
interpretation even more vague. Instead of statutorily 
defining exhibition facility, the scope has been broadened 
to recordings in any place. Further, what constitutes ‘copy 
of a film or a part thereof’ is not defined, which could 
imply that making or transmitting a copy of any length 
and for every purpose is prohibited. 

	> 	The 2021 Proposed Amendment also overrides all laws 
which are contrary to the provisions of Section 6AA. The 
provisions of the Copyright Act, though not specifically 
mentioned here, would continue to be prohibited and 
one would have to see how the option of fair use, 
parodies, non–commercial recordings is treated once the 
amendment is passed.

	> 	Further, the 2021 Proposed Amendment interestingly 
provides for authorization from the author of the film as 
opposed to the copyright owner. However, due to the 
nature of industry and various assignments through 
the course of the making, distribution, and completion 
of the film, it is not necessary that the first author of 
the film as defined under the Copyright Act will be the 
copyright owner of such film. This should be considered 
and reflected correctly in any amendment to the 
Cinematograph Act.

	> 	The 2021 Proposed Amendment links the fine for an 
offence of piracy to the gross production cost of the film. 
This may lead to exorbitant penalties in case of high–
budget films, which should serve well as a deterrent. 
The 2021 Proposed Amendment also fails to distinguish 
between first–time offenders and repeat offenders, 
something that the Copyright Act does by prescribing 
different penalties. 

	> 	The age rating has been harmonized in the 2021 
Proposed Amendment and the Intermediary Rules. 
However, it is interesting to note, the Cable Television 
Network Rules,1994 read with the Self–Regulatory 
Content Guidelines for Non–News and Current Affairs 
Channels issued by the Indian Broadcasting Foundation 
have not been harmonized vis–à–vis age ratings and 
a gap remains in uniformity. So, though films and other 
OTT content is subject to this age classification, tv serials 
/ shows do not currently have the same classification 
system under law. 

	> 	Various concerns and suggestions on the 2021 Proposed 
Amendment were submitted to the MIB by July 2, 2021, 
some of which are available in the public domain. These 
submissions state that the CBFC is a certification body 
which should not have the power of censoring and 
cutting films for grounds other than age certification. 
They contended that the CBFC often censors movies 
based on religion, political opinions etc. which according 
to them was not the intent of the Cinematograph Act and 
rules thereunder. A suggestion was made by various 
producers, etc. that the role and the powers of the CBFC 
should be clearly set out in the law when the amendment 
is made.

II.	 Revisional power of the central 
government in the 2021 Proposed 
Amendment

	> 	In Union of India v. KM Shankarappa161 (KMS Case) the 
power to review a film after its approval by the CBFC 
has been struck down by the Supreme Court of India. 
The Supreme Court believed, ‘Once an expert body has 
considered the impact of the film on the public and has 
cleared the film, it is no excuse to say that there may 
be a law–and–order situation and so there would be no 
ground for the Executive to review or revise the decision 
of the Board/ Tribunal. However, if the same is permitted, 
it would amount to interference with the exercise of 
judicial functions.’ 

	> 	In the 2021 Proposed Amendment, the government has 
suggested amending Section 6 (1) of the Cinematograph 
Act which would give the central government revisional 
powers thus, allowing it to re–certify a film that has 
already been certified by the CBFC. 

160Article 19(2) of the Constitution of India authorises the government to impose, by law, reasonable restrictions upon the freedom of speech and expression “in the inter-
ests of… public order.”

161(2001) 1 SCC 582
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	> 	Section 6 (1) of the Cinematograph Act has already 
been struck down as unconstitutional in the KMS 
Case. The amendments in the provisions of the 2021 
Proposed Amendment are contrary to the ruling of the 
Supreme Court of India in the KMS Case. If this provision 
becomes the law, it will be interesting to see how many 
film producers challenge the constitutionality of the 
laws and what views courts will subsequently take on 
its interpretation as a law is being enacted contrary to a 
Supreme Court decision. 

	> 	In addition, the producers and the film industry in general 
are not in favor of such unfettered discretion in the hands 
of the central government for revisionary powers under 
Article 19 (2) of the Constitution of India due to its broad 
nature, especially due to recent incidents with respect 
to shows such as Tandav162, Mirzapur163, Suitable Boy164 

and Bombay Begums165 to name a few. Netflix has 
been in the news for consistently censoring its content 
to comply with Indian laws through the years and 
recently chose not to release its anime series featuring 
Shiva. Press articles also indicate that Amazon Prime 
also recently dropped Vishal Bhardwaj’s show166 on 
a hijacking and that Zee 5167 and Hotstar168 have also 
censored some content prior to airing in India.

	> 	Based on the language in the 2021 Proposed 
Amendment it appears that the decision of the CBFC 
would not be binding on the central government. 
However, this should be clarified prior to enacting the law. 
Further, there seems to be lack of clarity in terms of the 
number of times a certified film would be re–examined by 
the central government.

Petitioner fined for blocking airing 
of film due to mala fide

Nandi Kumar Chinni (NKC) had filed a petition169 seeking to 
stay the release of Amitabh Bachchan starrer ‘Jhund’ based 
on the life of Akhilesh Paul, a football player. NKC claimed 
that claimed that he had acquired the rights to make a film on 
the same in 2017 and 2018. The producers, prior to making 
the film had paid NKC a sum of INR 5 crore. The Telangana 
High Court, in a judgment on 04 March 2022170, imposed a 
fine of INR 10 lakh on NKC to be paid to the Prime Minister 
COVID-19 Relief Fund for approaching the high court with 
unclean hands and suppression of facts. This ruling may 
set the tone for future cases filed against the producers by 
troublemakers seeking to make a quick buck in the period just 
prior to releasing a film. 

162In the matter of Aparna Purohit Vs. the State of Uttar Pradesh, the Allahabad High Court on 25 February 2021 rejected the anticipatory bail plea filed by India Head of 
Amazon Prime Video in the case registered against her in connection with the web series ‘Tandav’. The FIR was lodged against the India head and 6 other co-accused 
on the grounds that the content of this movie is affecting the image of the police of state of Uttar Pradesh adversely, the certain Gods and Goddesses have been depict-
ed in a bad light with the intention of inciting communal sentiments and the caste and community related utterances in the series have been made deliberately so that it 
may affect public peace. 

   On 05 March 2021 (Order passed in SLP (Crl.) No. 1983/2021 – Aparna Purohit Vs. the State of Uttar Pradesh), a bench of the Supreme Court of India, while calling for 
a need to regulate the content on OTT platforms a day prior, granted relief from arrest to the India head in the ongoing investigation. The Supreme Court of India also 
observed that the Intermediary Rules notified by the MEITY are merely in the nature of guidelines and lack provision for any action against digital platforms.

163In the FIR registered on 17 January 2021 (Case Crime No. 0016 of 2021), the producers of the web series ‘Mirzapur’ were charged for allegedly hurting the religious 
feelings and portraying a particular community as linked to crime. In addition to this, the series also displays illicit relationships, slangs, abuses and projects the judicial 
system as false and polluted In furtherance of this, on 18 February 2021 a writ petition was filed (Criminal Misc. Writ Petition No. 1665 of 2021, Karan Anshuman & 
Ors v. State of UP) that granted a stay on the arrest of the writers and directors of Mirzapur by making it clear that the investigation will go on and the petitioners should 
cooperate in the investigation and non-cooperation on part of the petitioners may give reasons to the State to file application seeking vacation of the interim order.  

164On 23 November 2020 a FIR was registered against two executives of Netflix for allegedly hurting religious sentiments through the web show A Suitable Boy. The FIR 
was a result of a complaint filed by a BJP Youth Leader who claimed that the kissing scene of a Hindu and Muslim character promote love jihad. At present, no reply has 
been filed by Netflix on this

165On 18 March 2021, the National Commission for the Protection of Child Rights (NCPCR) issued a legal notice to Bombay Begums asking Netflix to stop airing the   
show for its inappropriate portrayal of children. NCPCR added that content like Bombay Begums could pollute the young minds and thus, Netflix should take extra 
precautions while streaming any content. 

166Following the controversies involving web series Mirzapur 2 and Tandav, press reports indicate that Amazon Prime for now has also stalled a show by filmmaker Vishal 
Bhardwaj. The show was on the hijacking of Indian Airlines flight IC 814. Vishal stated that despite clarifying that the web series is a fact as it has happened in the history 
and it is not against the current government.

167Following the controversies involving web series Mirzapur 2 and Tandav, press reports indicate that Amazon Prime for now has also stalled a show by filmmaker Vishal 
Bhardwaj. The show was on the hijacking of Indian Airlines flight IC 814. Vishal stated that despite clarifying that the web series is a fact as it has happened in the history 
and it is not against the current government.

168Following the controversies involving web series Mirzapur 2 and Tandav, press reports indicate that Amazon Prime for now has also stalled a show by filmmaker   Vishal 
Bhardwaj. The show was on the hijacking of Indian Airlines flight IC 814. Vishal stated that despite clarifying that the web series is a fact as it has happened in the history 
and it is not against the current government.

169Nandi Kumar Chinni v. Akhilesh Prakash Paul W.P. (SR) No. 12638 of 2022 b
170Microsoft Word - wpsr_12638_2022 (sharepoint.com)
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Radio and Music
Copyright (Amendment) Rules, 2021

The Ministry of Commerce and Industry notified the Copyright 
(Amendment) Rules, 2021 (Copyright Rules Amendment) on 
30 March 2021, effective immediately171. The key changes 
brought about by the Copyright Rules Amendment are set out 
below: 

I.	 Digitization
	> 	Copyright societies are required to create electronic 

systems of collection and distribution of royalties such 
that payments made through such modes are traceable.

	> 	Copyright societies must also provide a searchable 
database of works forming part of their repertoire.

II.	 Payment of Royalties to Authors
	> Where an author / owner of a work cannot be identified 

or located, royalties relating to such works must be kept 
in a separate account of the copyright society.

	> 	Copyright societies must take adequate measures to find 
such authors by publishing information relating to such 
works on their website.

	> 	If such authors are still not identifiable, the royalty so 
reserved, may be transferred to the welfare fund set up 
for the welfare schemes provided to members of such 
copyright societies.

	> 	Copyright societies must provide details of undistributed 
royalties in cases of works whose authors / owners could 
not be identified or located.

III.	 Annual Transparency Report
	> 	Copyright societies must publish an annual transparency 

report on their website in a timely manner, which must 
remain accessible for a period of 3 years.

	> 	This report must provide details of the activities 
undertaken by the copyright society in a given financial 
year, details of license refusals, royalties collected 
and paid to authors, the use of amounts deducted 
from royalties for administrative expenses and welfare 
schemes etc.

IV.	 Source Code Registration 
	> Prior to the Copyright Rules Amendment, applicants for 

copyright in software had to submit the entire source 
code and object code in unredacted form as part of their 
application for registration of copyright.

	> 	With the aim of strengthening proprietary information for 
owners of copyright in software, applicants are now only 

required to submit unredacted versions of the first 10 and 
last 10 pages of their source code.

	> 	If, however, the source code is less than 20 pages, the 
entire code must be submitted.

V.	 Procedural Changes
	> 	All notifications will now be published in the Copyright 

Journal and the official website of the Copyright Office, 
instead of the Official Gazette.

	>  Communications may now be served on the owner of 
the relevant works through electronic means in addition 
to registered post.

	> 	Payments may be made through electronic means, in 
addition to demand drafts and banker’s cheques.

By mandating compulsory annual transparency reports 
(though not granular, as stipulated in the earlier version of 
the draft rules), the Copyright Rules Amendment has taken 
a significant step towards bringing openness to the way 
Copyright Societies work. 

171https://copyright.gov.in/Documents/Notification/Copyright-Rules_Amendment_2021.pdf
172KM_554e-20180521160102 (copyright.gov.in)
173copyrightact1957.pdf
174Copyright_Rules_2013_and_Forms.pdf
175PublicNotice51.pdf (copyright.gov.in)

Copyright Societies 
Copyright societies are legal bodies whose object is to 
safeguard the rights and interests of the works of owners 
in which the right of copyright subsists. Copyright societies 
are helpful and beneficial to individual authors and copyright 
holders as they provide an organizational structure for legal 
exploitation of copyright (including, dealing with infringements 
thereof) and for collecting royalties. The saga with respect to 
copyright societies is ongoing since the 2012 amendments to 
the Copyright Act. 

I.	 Registration of Copyright Societies 
Section 33 of the Copyright Act allows the registration of only 
one copyright society to do business in respect of same class 
of works. 

Recorded Music Performance Limited (RMPL) is an 
organization that works to manage and license the public 
performance and radio broadcasting rights of its member 
companies. On 22 May 2018172, RMPL made an application 
under Section 33 of the Copyright Act173 read with Copyright 
Rules 2013174, for its registration as a copyright society with 
respect to sound recordings. RMPL was granted registration 
on 18 June 2021175 to ‘commence and carry on the copyright 
business of sound recording works’ i.e., to commence their 
work of licensing and managing copyrights. Interestingly, a 
fresh registration for a copyright society has been made after 
a period of 8 years.
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RMPL is not the first copyright society to be registered for 
sound recording works. Phonographic Performance Limited 
India (PPL) was the first copyright society registered for 
sound recording works, till May 2014. Its members consisted 
all popular music labels like T–Series, Saregama, Universal 
Music, Venus Music, and the like. 

As per the amendment of the Copyright Rules in 2013, 
all existing copyright societies had to get re–registered 
within a specific time frame. Accordingly, PPL applied for 
re–registration in May 2013. While its application for re–
registration was under consideration, PPL sought to withdraw 
it. PPL wrote to the Registrar of Copyrights (RoC) in May 2014 
contending that PPL was a private company governed by the 
Companies Act, 2013 and therefore could not be considered 
a copyright society. According to averments made before the 
Delhi High Court, the RoC initially rejected the withdrawal 
by PPL, via a private communication in 2014, claiming that 
the matter of registration affected various rights owners and 
PPL could not take a unilateral decision to withdraw the 
application. It also appears that PPL subsequently re–applied 
with a fresh application for registration in 2018. Finally, on 25 
May 2021, the RoC conveyed to PPL that its application for 
registration as a copyright society was rejected on grounds 
that the (a) 2014 application was withdrawn; and (b) 2018 
application was belated.

PPL challenged the rejection in the Delhi High Court176 
stating the RoC should be estopped from claiming that the 
registration was withdrawn due to their failure to accept PPL’s 
letter on the same. PPL further prayed for an injunction, inter 
alia, on the consideration of the registration of other copyright 
societies by the RoC. The Delhi High Court declined to 
issue such an injunction but restrained the government from 
taking any action inconsistent with the position that PPL’s 
application for registration may be revived in the future. The 
case was then disposed of in August 2021. RMPL still has its 
registration from June 2021 which was probably issued prior 
to the judgment of the Delhi High Court in the PPL matter. 
Thus, the registration granted to RMPL, albeit prior to the said 
judgement, could be construed as contrary to the judgement 
of the Delhi High Court in the PPL matter. 

In an order delivered by the Delhi High Court on 09 March 
2022176A the Delhi High Court set aside the orders which 
(a) rejected the application for re-registration by PPL; and 
(b) granted the registration of RMPL as a copyright society. 
The Delhi High Court observed that (a) PPL’s application for 
re-registration was in consonance with the applicable law; 
(b) the delay in re-registration for 9 years was not attributable 
to PPL; (c) PPL had reason enough to have a legitimate 
expectation that its application would be considered; (d) 
RMPL’s application for registration as a copyright society was 
granted with great haste within 15 days of an order passed 

Collection of Royalty for Licenses 
in Sound Recording

The Madras High Court passed a common order 
on 08 December 2021177 in the cases of M/s. Novex 
Communications Private Limited (Novex) v. DXC Technology 
Private Limited (DXC)178 and M/s. Novex Communications 
Private Limited v. Cognizant Technologies Solutions India 
Private Limited179 (Cognizant) on the issue of businesses 
issuing and/or granting licenses for copyright works where 
they were not the first owners of copyright of such works.

The Copyright Act mandates that the business of issuing and/
or granting licenses may only be carried out by registered 
copyright societies. Novex had acquired rights in various 
sound recordings from the owners of the copyrights by way 
of assignment. Novex sought to license the same as valid 
assignees or alternatively as valid agents of the copyright 
owners, without having obtained the registration as a 
copyright society under the Copyright Act. 

Novex filed suits against DXC and Cognizant for copyright 
infringement in relation to certain sound recordings (Sound 
Recordings) before the Madras High Court. Novex claimed 
that it has right to restrain DCX and Cognizant from exploiting 
the Sound Recordings without its permission as it is an owner 
or duly authorized agent of the ‘on ground performance rights’ 
in the Sound Recordings.

The Madras High Court held that while owners of music may 
license copyright without being registered as a copyright 
society, the business of issuing and granting licenses for any 
work with copyright subsisting, can only be carried out by a 
copyright society that is registered under section 33 of the 
Copyright Act. The matter is pending appeal at the Division 
Bench of the Madras High Court. 

176PHONOGRAPHIC PERFORMANCE LIMITED V UNION OF INDIA, W.P.(C) 5735/2021
176A W.P. (C)-IPD 21/2021, CM Appl. Nos. 28, 35, 17949 of 2021, W.P. (C)- IPD 41/2021 and CM No. 27851/2021 Phonographic Performance Limited Vs. Union of India
177621685 (tn.gov.in)
178C.S. No. 407 of 2020 (Comm. Suit)
179C.S. No. 413 of 2020 (Comm. Suit) 

by the Delhi High Court; and (e) the registration of RMPL 
was in contravention of the Delhi High Court order which 
stated PPLs interests should not be adversely impacted by 
the Union Government in any manner while their petition on 
re-registration was pending. 

RMPL’s registration as a copyright society has consequently 
been set aside and PPL’s application for re-registration of 
copyright society is being re-considered on merits. Currently, 
there is no registered copyright society which can license 
sound recordings on behalf of rights owners. 
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Royalty in Sound Recordings– 
Revision of Royalties and Supreme 
Court Judgement 

Advisory for FM radio channels 
to adhere to rules for appropriate 
content

Last year, there were significant developments with respect to 
radio royalties. 

In April 2021, the Government of India directed the dissolution 
of the IPAB pursuant to the Tribunal Reforms (Rationalisation 
and Conditions of Service) Ordinance, 2021, now the Tribunal 
Reforms Act, 2021. 

Pursuant to the abolishment of the IPAB and the expiration 
of the stipulated radio royalty rates on 30 September 2021, 
the issue came up again in the case of Entertainment 
Network (India) Ltd and others (Entertainment Network) 
v Phonographic Performance Limited India (PPL)180. The 
license rates pertain to the broadcasting of sound recordings 
which are owned by PPL on Entertainment Network’s radio 
stations. The Delhi High Court issued an interim order on 
27 September 2021181 directing the status quo should be 
maintained with respect to rates of payment of royalty for 
broadcasting of sound recordings with effect from 01 October 
2021, as per the IPAB order dated 31 December 2020, until 
the final hearing of the matter. 

Pursuant to this, the Delhi High Court issued a public notice 
on 10 November 2021182 directing revision of royalties for 
broadcasting of sound recordings through radio and invited 
suggestions from the interested parties within 30 days of the 
notice. 

The issue of providing notices containing details of the 
programs of licensed sound recordings to be broadcast was 
considered by the Supreme Court in the case of Saregama 
India Limited v. Next Radio Limited & Ors. By its order dated 
27 September 2021183, the Supreme Court held that the courts 
are not empowered to revise or rewrite the provisions of a 
statute by way of a judicial review. The power to rewrite the 
laws vests with the legislature while the courts are to evaluate 
the legal validity of the rules. Since the Copyright Act read 
with the Copyright Rules mandate the owner of the licensed 
recordings should be provided details and particulars on the 
airing of the content, the licensees of the music would have to 
comply with those provisions until the statutes are amended 
by the legislature.

The MIB issued an advisory on 24 February 2022, to all FM 
radio channels on broadcasting of vulgar and objectionable 
content184. MIB stated that language used by radio jockeys is 
often (a) indecent; (b) containing dual meaning; and (c) not 
in good taste which violates the agreement signed by FM 
radio channels with the central government. As per clauses 
of Grant of Permission Agreement (GOPA), the permission 
holder (a) shall ensure that no content transmitted in its 
broadcast channel is objectionable, obscene, or inconsistent 
with the laws of India, and (b) shall follow the same program 
or advertisement code as followed by All India Radio, or any 
other code as applicable. The GOPA also states that in case 
of violation of terms and conditions provided shall activate the 
rights of the grantor to impose sanctions for suspension or 
prohibition of broadcast as prescribed. 

The MIB therefore advised all radio channels to strictly adhere 
and comply to these terms and conditions to avoid penal 
action. 

180C.O. (COMM.IPD-CR) 3/2021
181http://delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=174739&yr=2021
182http://delhihighcourt.nic.in/writereaddata/Upload/PublicNotices/PublicNotice_SIGLWQIP4Z3.PDF
183MANU/SC/0723/2021 https://main.sci.gov.in/supremecourt/2021/22234/22234_2021_34_14_30324_Judgement_27-Sep-2021.pdf
184Advisory 24.02.2022.pdf (mib.gov.in) 
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Gaming
Legislative Reform

I.	 Karnataka Amendment Bill 
The State of Karnataka, on 04 October 2021, notified the 
Karnataka Police (Amendment) Bill, 2021 (Karnataka 
Amendment) banning online games of skill played for stakes 
in the state. The Karnataka Police Act, 1963 (KPA) prohibits 
gaming, i.e., betting and wagering of all games of chance 
except lotteries, horse–racing etc. and games of mere skill. 
The Karnataka Amendment expands the definition of gaming 
to include online gaming185 played for stakes. In addition, 
interestingly, the Karnataka Amendment also considers 
tokens etc. in online games paid for by electronic transfers 
of fiat money and virtual currency186. Tokens are becoming 
common in gaming in the form of non–fungible tokens (NFTs). 
One would have to see what impact this language would have 
on NFTs in gaming as well and if the intent of the legislators 
has been to capture NFTs. 

The definition of wagering and betting in the KPA has further 
been broadened to include any act or risking money including 
on a game of skill directly or indirectly by any third party 
or players of the game. As such, the offense may now be 
committed by any person and not just the gaming company 
offering the game. Further the definition of instruments of 
gaming has been made expansive to include all digital, 
electronic, and online mediums. The Karnataka Amendment 
is on the same vein as the amendments banning online 
gaming passed in the State of Tamil Nadu banning games of 
skill online and the Kerala Rummy Notification. 

The All India Gaming Federation along with four gaming 
platforms, Mobile Premier League, Games24x7, A23 (through 
its parent company Head Digital Works Private Limited) 
and Games kraft have filed writ petitions in the case of All 
India Gaming Federation v. State of Karnataka187 before 
the Karnataka High Court challenging the constitutional 
validity of the Karnataka Amendment188. The Karnataka High 
Court on 14 February 2022, struck down Sections 2, 3, 6, 
8 and 9 of the Karnataka Amendment for being ultra vires 
the constitution in their entirety. Section 2 of the Karnataka 
Amendment sought to expand the definitions of gaming and 
common gaming house to online gaming. The provisions of 
Sections 3, 6, 8 and 9 of the Karnataka Amendment pertain 
to prohibition and criminalization of playing and betting on 
games of skill and were similarly extended to online gaming 
platforms. The Karnataka High Court observed that “[a] mere 
likelihood or propensity of misuse of online gaming platforms, 

without anything more, does not constitute a legal justification 
for the banning of commercial activities”. Games of skill have 
been judicially held to be business activities protected under 
Article 19 (1) (g) of the constitution which provides for the 
right to practice any trade or profession. The ban in totality 
of online games was held to be far excessive in nature by 
the Karnataka High Court. The Karnataka High Court was 
of the view that grounds of manifest arbitrariness have been 
applied while issuing an absolute embargo on all games of 
skill which is a violation of the test of proportionality set out 
to test whether a game is a game of skill or game of chance. 
However, the Karnataka High Court further held that the 
introduction of an appropriate legislation for the regulation 
of gambling and betting would not be stopped in its entirety 
as long as it was judiciously done. This judgment of the 
Karnataka High Court was welcomed by the industry as it 
reiterated the similar judgment passed by the Madras High 
Court. 

II.	 Meghalaya Regulation of Gaming Act and 
Meghalaya Regulation of Gaming Rules, 
2021 

In an effort towards making the gaming laws adept 
with the dynamic growth and innovation in the gaming 
industry Meghalaya Regulation of Gaming Act, 2021 
(Meghalaya Gaming Act) was notified on 26 March 2021 . 
The Government of Meghalaya subsequently notified the 
Meghalaya Regulation of Gaming Rules, 2021189 (Meghalaya 
Gaming Rules) on 21 December 2021. 

III.	 Meghalaya Gaming Act 
The licensing regime has been introduced in the Meghalaya 
Gaming Act. The Meghalaya Gaming Act permits both ‘games 
of skill’ and ‘games of chance’ involving betting or wagering of 
money or money’s worth provided a valid license for the same 
is obtained. However, the following are precluded from the 
scope of the Meghalaya Act:

	> Game of Arrow Shooting called Teer being regulated 
through Meghalaya Regulation of the Game of Arrow 
Shooting and the Sale of Teer Tickets Act, 2018.

	> Lotteries regulated under the Meghalaya Lottery 
(Regulation) Rules, 2019.

	> The Meghalaya Gaming Act has further withdrawn the 
applicability of Meghalaya Prevention of Gambling Act, 
1970 to the games of skill or games of chance licensed 
under the said Act.

185Which has been defined in Section 12(A) of the Karnataka Amendment.
186Nagaland is the only other state which has included all forms of virtual currencies in the definition of wagering, hence there is currently no jurisprudence on this.
187All India Gaming Federation v. State of Karnataka, WP No. 18703 of 2021
188AIGF, Online Gaming Companies Move Karnataka HC Challenging State’s Online Gambling Law - All India Gaming Federation
189CamScanner 04-23-2021 14.36.45 (meggst.gov.in) 
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Games of Skill (set out in Schedule B) are defined as all 
such games where preponderance of skill over chance, 
including where the skill related to strategizing the manner of 
placing wagers or placing bets or where the skill lies in team 
selection or selection of virtual stocks based on analyses or 
where the skill relates to the manner in which the moves are 
made, whether through deployment of physical or mental 
skill and acumen, where the success in game depends 
on the existence of superior knowledge, training attention, 
experience and adroitness of a player for example; Bingo, 
Black Jack, Bridge, Poker, Poker Dice, Rummy, Solitaire, 
Teen Patti, virtual sports fantasy league games etc. whereas 
Games of Chance (set out in Schedule A) mean all such 
games where there if preponderance of chance over skill for 
example; Baccarat, Craps, Keno, Roulette, Slots etc. These 
games should be conducted through non–restricted geo–
fenced internet or at a physical premise.

Keeping up with recent times, the definition of wagering or 
betting includes the staking of virtual currencies that are 
permitted by the government. The Meghalaya Gaming Act 
mandates that all online gaming servers must be housed 
in the state of Meghalaya. Gaming licenses will be valid 
for a period of five years from the date of issue and can 
be transferred with the prior approval of the Meghalaya 
Government. Operating a game without a license is 
punishable with maximum fines of INR1,000,000 along with 
imprisonment for up to two years. Players / users, acting 
in contravention to the license or rules of the game being 
played, shall be fined INR10,000. 

IV.	 Meghalaya Gaming Rules
The Meghalaya Gaming Rules mandate that licenses are 
required for gaming platforms operating in the state for both 
online gaming and gaming in physical parlors. Licenses would 
be granted to an eligible person, firm, or entity applying who 
(a) has minimum five (5) years continuous experience of 
conducting games of skill and games of chance; (b) has not 
been blacklisted in any part of India for conducting games of 
skill and / or games of chance; (c) has not been convicted of 
any offence under Foreign Exchange Management Act 1999 
or for money laundering, and (d) in case of a company, the 
controlling stake remains in India. 

The application fee of INR100,000 is non-refundable. The 
annual license fee is INR20,000,000. In addition, the licensee 
must also pay a royalty of 2% of the gross gaming revenue 
(GGR) to the licensing authority. The GGR, as defined in the 
Meghalaya Gaming Act, is equal to a sum of all bets made 

and the revenue generated from marketing, advertising, and 
promotion as permitted under the Meghalaya Gaming Act less 
value of all winnings and prizes, bonuses and discounts and 
cash backs, as well as the payment gateway and banking 
charges while gaming during the period as prescribed. 

The concept of payment of an annual license for gaming is 
an uncommon concept in India with only a handful of states 
mandating it. State of Meghalaya seems to charge licensees 
one of the highest annual license fees. In comparison, 
Nagaland charges INR1,000,000 as an annual license fee 
for a license for a bouquet of games for the first three years 
with an increase in price after three years whereas; Sikkim 
charges INR1,000,000 as an annual license fee for a five–
year license. In addition, the application fee in Meghalaya is 
also significantly higher than Sikkim whose application fee is a 
meagre INR500.

All gaming platforms operating in the state of Meghalaya 
inter alia must also ensure that (a) players are above the age 
of 18; (b) KYC norms are followed for payments more than 
INR25,000; (c) a fraud prevention mechanism is in place; (d) 
a charter for responsible gaming is displayed on its website; 
and (e) advertising should be in accordance with specific 
provisions set out therein. 

V.	 Telangana Gaming Regulation in the 
Making

Jayesh Ranjan, Principal Secretary of the Industries & 
Commerce (I&C) and Information Technology (IT), State of 
Telangana, acknowledged the existing issues in the legal 
regulatory framework surrounding gaming in Telangana in 
his keynote address at the Federation of Indian Fantasy 
Sports (FIFS) Game Plan 2021. Given the multiplicity of court 
judgements in the country along with pushback from the 
industry on the existing gaming laws in Telangana, Jayesh 
Ranjan spoke about the Government’s plan to roll out an 
industry friendly legal framework after thorough consideration 
and discussion with industry stakeholders. Since the previous 
law was heavily driven by the Police Department, the new 
piece of regulation has also been drafted after detailed 
consultation with the Police Department on concerns 
surrounding online gaming. As per Jayesh Ranjan, the new 
regulation will encourage development and self–regulation 
and present itself as a role model for other States to regulate. 
Currently, there are no timelines for the roll out of the new 
regulation. Jayesh Ranjan asked the people to be patient and 
gave assurance for its impact190. 

190Keynote Address by Jayesh Ranjan, IAS - YouTube Timestamp- 6:00
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justification provided by the state and therefore violative of 
the freedom provided to individuals under the Constitution of 
India. The Madras High Court also observed the advantages 
of professional gaming as a source of income and held that 
“at the end of the day, a balance has to be struck between the 
extent to which the State can impose restrictions to protect a 
class or certain classes of persons and the reasonableness 
of such restrictions qua the ordinary individual who may resist 
the same, whether or not the statutory measure is intended 
to protect such individual.” There is hope that this judgement 
sets the tone for revisiting the gaming laws in the country as 
all the issues have been extensively analyzed and dealt with 
in a thorough manner.

In November 2021, the State of Tamil Nadu filed a special 
leave petition (i.e., a petition seeking permission to appeal) 
before the Supreme Court, seeking to appeal against the 
High Court’s decision23. It remains to be seen whether the 
Supreme Court will allow the petition, i.e., permit the State to 
appeal and hear the appeal, or dismiss the petition, i.e., seek 
not to interfere with the High Court’s order.

III.	 Kerala High Court on Online Rummy
On 27 September 2021, the Kerala High Court delivered 
a judgement199 in the case of Gameskraft Technologies 
v. State of Kerala & Ors., quashing a notification by the 
Kerala Government on 24 February 2021 (Kerala Rummy 
Notification) on the legality of rummy. The Kerala Rummy 
Notification declared that online rummy played for stakes 
does not enjoy exemption from prohibition of gaming and 
gambling under the Kerala Gaming Act, 1960. 

The Kerala High Court held that the Kerala Rummy 
Notification was arbitrary, illegal and violates the fundamental 
constitutional rights including the right to freedom of trade 
which is accorded to stakes in games of skill. Following the 
Tamil Nadu High Court judgment on 03 August 2021200, 
which struck down the Tamil Nadu Gaming and Police Laws 
(Amendment) Act, 2021, the Kerala High Court rendered the 
Kerala Rummy Notification as having no merit as rummy is 
already recognized as a game of skill according to various 
Supreme Court and High Court judgements.

Recent Developments in Courts

I.	 Supreme Court on Fantasy Gaming 
The issue on fantasy games being a game of skill has come 
up a few times in the recent past. A decision of the Supreme 
Court194 was pending on an appeal from the Bombay High 
Court in the case of Gurdeep Singh Sachar Vs. Union of 
India and others195. This had again created some uncertainty 
on the legality of fantasy sports in India. In its order dated 
30 July 2021 (an appeal from a judgement of Rajasthan 
High Court196), the Supreme Court197 held that Dream11 is a 
game of skill which further endorses prior decisions on the 
permissibility of fantasy games in India.

II.	 Madras High Court Strikes Down Arbitrary 
Amendments to Tamil Nadu Gaming Laws

In an order dated 03 August 2021 the High Court of Madras198 
held that the blanket ban on online gaming, both skill and 
non–skill based under the Tamil Nadu Gaming and Police 
Laws (Amendment) Act 2021 (Amendment Act) was ultra 
vires the Constitution. The Madras High Court struck down the 
Amendment Act entirely on the ground that though the state 
government could regulate the area, the restrictions imposed 
by the state government were disproportionate, without proper 

VI.	 Letter by IT Minister on a Central 
Regulation for Gaming

The union minister for electronics and information technology, 
in a response191 to a letter by Andhra Pradesh Chief 
Minister192, stated that the Union Government is working on 
a uniform approach to regulate online gambling and real 
money gaming. The consideration for a centralized method 
of regulation for the country from the central government is 
significant. 

VII.	Gaming Laws Proposed in Madhya 
Pradesh

While addressing media persons193 pursuant to a 11–year–old 
boy committing suicide by hanging himself in Bhopal due 
to addiction to an online mobile game, Madhya Pradesh 
Home Minister Narottam Mishra said that the State of 
Madhya Pradesh will pass a new law dedicated to regulation 
of gaming. The Home Minister also added that the draft of 
the new law is almost ready and shall be presented to the 
parliament in due course of time.

191IT Minister Letter.pdf 
192Andhra Pradesh CM Letter .pdf
193https://twitter.com/Live_Hindustan/status/1481510731812319232?s=20 
194Special Leave Petition (Criminal) Diary No(s). 42282/2019 
195Gurdeep Singh Sachar vs. Union of India and Ors. Criminal PIL Stamp no. 22 of 2019 in the High Court of Bombay
196Ravindra Singh Chaudhary vs. Union of India & Ors., D.B. W.P. (C) No. 20779 of 2019
197Avinash Mehrotra v State of Rajasthan & Ors., SLP (C) No. 18478 of 2020 
198Junglee Games India Private Limited v State of Tamil Nadu & Ors, W.P. No. 18022 of 2020 
199Gameskraft Technologies v State of Kerala & Ors – WP (C) No. 7785 of 2021
200Junglee Games India Private Limited v State of Tamil Nadu & Ors, W.P. No. 18022 of 2020
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IV.	 Madras High Court on Celebrity 
Endorsement of Gaming Companies

The Madras High Court on 28 September 2021, dismissed 
a public interest litigation (PIL) in the case of I. Mohammed 
Razvi v. TRAI & Ors., filed against celebrities such as Virat 
Kohli, Tamanaah, Prakash Raj along with others for endorsing 
online games. This PIL was filed in 2020 seeking action 
against actors for endorsing online games played for stakes 
as those games were detrimental to the people. The Madras 
High Court in its judgment held that the PIL was a waste of 
time and an attempt to gain publicity201.

V.	 Challenge to Odisha Gambling Act 1955
The Odisha Prevention of Gambling Act 1955 (Odisha 
Gaming Act) bans all forms of games played for stakes and 
does not distinguish between games of skill and games of 
chance. 

WinZO Games, a vernacular social gaming platform, has 
filed a writ petition before the Orissa High Court, challenging 
the provisions of the Odisha Gaming Act as unconstitutional 
in the case of Tic Tok Skill Games Private Limited v. State of 
Odisha202. While a copy of the petition is not available in the 
public domain, as per reports, the challenge appears to be on 
similar lines to that in Karnataka, i.e., that the Odisha Act is 
unconstitutional insofar as it seeks to prohibit online games of 
skill when played for money, based on the manner in which 
‘gaming/gambling’ is defined.

While online skill gaming operators have traditionally blocked 
Odisha due to the way gaming/gambling is defined, and 
the lack of an express exemption for games of skill under 
the Odisha Act, there are legal arguments available that the 
Odisha Act, (even as it currently stands), only prohibits games 
of chance, and accordingly games of skill may be offered in 
Odisha.

The next date of hearing on the said matter is listed as 10 
May 2022 and it remains to be seen how the Orissa High 
Court interprets the Odisha Gaming Act in light of various 
judicial decisions on gaming with stakes203. 

VI.	 Match fixing not an offence under gambling 
laws and the Indian Penal Code

A petition was filed in the Karnataka High Court for legal 
damages as a result of alleged match-fixing in the Karnataka 
Premier League 2019. In the case of CM Gautam v. State of 
Karnataka204, the Karnataka High Court held that (a) match-
fixing by a cricketer does not amount to an offence of cheating 
under Section 420 of the Indian Penal Code (IPC)205; (b) 
cricket is a sport and therefore even if betting takes place 
with respect to the outcome of the cricket match, it cannot 

be brought within the ambit of definition of gaming which 
was an offence under in the Karnataka Police Act, 1963. The 
Karnataka High Court, while dismissing the case observed 
that (a) although match-fixing would generate feelings of 
being cheated by cricket lovers, it is not a criminal offence; 
and (b) the Board of Control for Cricket in India (BCCI) would 
be the correct forum to take action against players / team 
owners / other relevant persons for such an offence if its rules 
provide for disciplinary action for offences of match-fixing.

VII.	Gujarat State Law Commission Report on 
Gaming

In response to a PIL filed seeking to regulate the present 
framework (including virtual or online/cyber space aspect) 
about gambling and the growing menace of the same, the 
Gujarat High Court by its order dated 29 September 2020206, 
directed the state of Gujarat to promptly look into the issues 
(including money–laundering or violation of laws relating to 
foreign exchange as well) and take appropriate decisions in 
larger public interest.

Consequently, the Gujarat State Law Commission, released 
its 28th Report (Guj Gam Report) on the steps that need to be 
taken to control cricket betting and online gambling by suitably 
amending the Gujarat Prevention of Gambling Act, 1887 
(Gujarat Act) on 29 October 2021207. The Guj Gam Report 
observed that the escalation of online gambling has opened 
avenues for money laundering and other criminal activities. 
The Guj Gam Report suggested certain amendments to the 
Gujarat Act including: (i) expansion of certain definitions in 
the Gujarat Act to include online gaming in their scope; and 
(ii) increase the penalties for offences committed under the 
Gujarat Act. 

The Gujarat Act currently exempts games of skill from its 
prohibitions, and the Guj Gam Report does not appear to 
seek to strike down this exemption, nor expressly prohibit 
online games of skill. Accordingly, the intent appears to 
be to preserve the exemption for games of skill. However, 
confusingly, the report cites the need to prohibit online rummy, 
(which has been held to be a game of skill by the Supreme 
Court), as one of the reasons for the amendments.

The Guj Gam Report also points towards unabated online 
sports betting, the menace of money laundering through 
gambling sites, player addiction, and violation of foreign 
exchange laws by gambling websites, as reasons for 
introducing the amendments.

201I. Mohamxmed Razvi vs TRAI & Ors, WP (MD) No. 15275 of 2020 
202WP (C) No. 34338 of 2021
203Case Status : Search by Petitioners/Respondents Name (ecourts.gov.in) 
204Criminal Petition no. 2929 of 2020 C/W, Criminal Petition Nos. 513, 1769 of 2021 and WP No. 13756 of 2020
205CRLP2929-20-10-01-2022.pdf
206Order dated 29 September 2020 passed by Gujarat High Court in Amit M Nair Vs. State of Gujarat (R/Writ Petition (PIL) No. 146 of 2020)
2073P_28th_Report_GSLC_GPGA_29102021.pdf (gujarat.gov.in) 
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VIII.	 FICCI Gaming Committee urges 
introduction of a progressive gaming law 

After the Madras High Court overturned the Tamil Nadu 
Amendment Act which placed a blanket ban on online 
gaming, press articles indicate that the chief minister of Tamil 
Nadu, MK Stalin is determined to ban online gaming with 
stakes in Tamil Nadu208 by following due process and enacting 
a new legislation which passes muster. 

This elicited a response from the FICCI Gaming Committee 
(FGC) on 18 January 2022, which urged the government 
to adopt an enabling gaming policy to protect players while 
ensuring a secure, and responsible gaming environment. 
The FCG stated that a blanket ban would not assure 
player protection as it would give rise to unprincipled, illicit 
underground gaming activities. This would serve as a 
counter–productive measure leading to a detrimental impact 
on the citizens that the government seeks to protect. 

IX.	 IndiaTech letter to Government on drafting 
upcoming gaming laws 

Press articles indicate that IndiaTech, an industry body 
representing India’s consumer internet start–ups, unicorns, 
and investors209 has written to the Meity urging the 
government to frame guidelines for online gaming based on 
age and genre–based classifications210. It seems that the 
letter to Meity suggested (a) framing of a nationwide ‘Code 
for Responsible Online Gaming’211 which could be effected 
by States; and (b) inclusion of certain guiding principles for 
drafting the legislations to do with time intervals, nature of 
games, caps on monetary contributions, etc. 

208Stalin says he will bring end to online gaming in Tamil Nadu | Latest News India - Hindustan Times
209https://www.indiatech.org/about-us/
210Base online gaming norms on genre, age classifications: Indiatech to Govt - The Economic Times (indiatimes.com) 
211Karnataka’s Chess Ecosystem Hit By Online Gaming Ban: KSCA (inc42.com) 
212AU1199.pdf (pqars.nic.in) 
213AIGF Home (aigfintelligence.in) 

No proposal to include online games with gambling– 
Government. 

In a response to a question about app based digital games 
in the Rajya Sabha, the Minister of State for Electronics and 
Information Technology answered stating that (a) there are 
new categories of games and the government is aware of 
the potential risks in relation to the same; (b) online gaming 
platforms are intermediaries under the Intermediary Rules and 
thus, have to follow the due diligence provided therein; and (c) 
there are no proposals to club online gaming with gambling 
while drafting legislations212. It is pertinent to note that no 
mention was made to ban online gaming.

X.	 Intelligence services portal launched by 
AIGF

Industry body AIGF launched a portal for intelligence services 
in February 2022213. The portal which is backed by Gateway 
to Gaming (G2G) online news platform, will provide in-depth 
analysis on important regulatory developments, policy related 
issues surrounding the gaming industry, and access to 
important legal documents. AIGF’s mission is to facilitate the 
online skill gaming industry in India and aims to further this 
agenda via this portal. 
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Advertising
Guidelines issued by the 
Advertising Standards Council 
of India (ASCI) for influencer 
advertising on digital media

On 22 February 2021, ASCI released draft guidelines 
for influencer advertising on digital media, for public 
consultation214. Pursuant to public consultation, on 27 May 
2021, ASCI released the final guidelines on influencer 
advertising, applicable to all posts published by influencers on 
or after 14 June 2021215. 

The Influencer Advertising Guidelines (Influencer Guidelines) 
mandate the following: 

	> All posts published on digital media by influencers / 
virtual influencers / their representatives, for which there 
is a material connection (i.e., compensation (in cash or 
kind)) are to carry explicit disclosures in that regard.

	> 	Disclosures should be prominent, readily visible, or 
audible and understandable by an average consumer.

	> For content not accompanied by any text (for example, 
Instagram or snapchat stories), a disclosure label that 
is superimposing upon the photo/video is a mandatory 
requirement.

	> 	Disclosure labels such as ‘advertisement’, ‘ad’, 
‘sponsored’, ‘collaboration’, ‘employee’, ‘partnership’ 
and ‘free gift’, are required to be included in promotional 
content.

	> 	The responsibility for the (a) disclosure of material 
connections; and (b) compliance of the content with 
the Influencer Guidelines, the ASCI Code for Self–
Regulation of Advertising Content in India (ASCI Code) 
and any other relevant ASCI guidelines, lies on both the 
advertisers and influencers.

	> In case a piece of communication in question is 
disputed by an influencer/ advertiser as not being 
an advertisement because it includes no material 
connection, then evidence in the form of (a) declaration 
from the advertiser and influencer; or (b) proof of the 
purchase of featured products is required to be submitted 
to ASCI.

	> 	Influencers to undertake due diligence before engaging 
in promotional advertisements to make sure that the 
advertiser is in a position to substantiate the claims made 
in the advertisement.

In addition to this, certain concerns were raised about 
how ASCI plans to monitor the violations of the Influencer 
Guidelines. ASCI has engaged a French technology provider, 
Reech216 to screen all digital media for compliance. The 
Reech Influence Cloud Platform uses artificial intelligence to 
identify lack of disclosures on posts of a commercial nature on 
the social media. 

ASCI Social (https://asci.social/) has been launched by 
the ASCI specially for the digital space for influencers and 
creators to learn about how they can be more responsible and 
maintain trust of audiences and brands217. 

In January 2022, ASCI published its first report on 
Influencer Guidelines for July 2021 to December 2021218 
(ASCI Influencer Report), highlighting the monitoring 
efforts undertaken by it to ensure compliance with the 
said guidelines. As per the ASCI Influencer Report (a) 
ASCI screened 5000 posts / stories / feeds from influencer 
handles over a span of 6 months out of which 719 posts 
were considered to be prima facie in violation of the 
Influencer Guidelines; (b) of the violating posts, 80% of the 
influencers withdrew or amended the posts; and (c) ASCI 
recommendations received overall 86% compliance from 
influencers.

A list of the name of the influencers and brands that were 
in breach of the Influencer Guidelines was also released by 
the ASCI219, which included Bollywood actors like Ranveer 
Singh, Jacqueline Fernandez and with 20 other influencers. 
As per the ASCI, the influencers flouted ASCI guidelines by 
not making adequate disclosures, regarding commercial 
agreements, on their social media accounts and continued to 
flout the Influencer Guidelines and remain non-compliant. 

214https://www.ascionline.org/images/pdf/press-release-asci-frames-guidelines-for-influencer-advertising-on-digital-media.pdf
215https://ascionline.in/images/pdf/guidelines-for-influencer-advertising-in-digital-media-final.pdf
216https://ascionline.in/images/pdf/press-release-influencer-guidelines-2021.pdf
217https://ascionline.in/images/pdf/press-release-influencer-guidelines-2021.pdf
218https://ascionline.in/images/pdf/influencer-report.pdf
219https://asci.social/noncompliant?utm_source=newsletter&utm_medium=email
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ASCI and Food Safety and 
Standards Authority of India 
(FSSAI) come together to curb 
the misleading claims in food and 
beverage (F&B) advertisements

ASCI launches Advertising Advice 
Service (AA Service) to encourage 
responsible advertising

On 1 July 2021, ASCI signed an agreement with FSSAI to 
safeguard consumers against misleading claims in F&B 
advertisements220. ASCI’s aim is to intensify the scrutiny 
over the F&B sector by engaging its National Advertising 
Monitoring Service that monitors over 900 television channels 
and publications and over 3,000 websites. As per the said 
agreement, ASCI will identify advertisements that prima 
facie violate the provisions of Food Safety and Standards 
(Advertising and Claims) Regulations, 2018. FSSAI will then 
investigate these violations. As a part of the new partnership, 
ASCI will set up a three–member expert panel to evaluate 
F&B advertisements, identified by the ASCI monitoring team. 
With this, ASCI will strengthen its 360–degree approach of 
protecting consumers and guiding brands, agencies, and 
influencers towards greater responsibility.

On 21 September 2021, ASCI launched the AA Service221 
to help advertisers identify any potential issues relating 
to violation of the ASCI Code before they spend time 
and resources on production/ media. ASCI’s AA Service 
team, by providing a pre–publication advice on a piece of 
communication, or campaigns, would help advertisers find 
solutions that will allow their advertising to remain honest, 
truthful, non–offensive, fair, and devoid of dangerous or 
harmful depictions. Some of the features of the AA Service 
are as follows: 

	> 	AA Service can be availed by members as well as non–
members of ASCI.

	> 	A separate and independent panel called the ‘AA panel of 
experienced persons’ has been formed within ASCI.

	> 	The AA Service is advisory and non–binding on the 
advertiser and the ASCI’s Consumer Complaints Council, 
and should not be identified as a pre–clearance for 
brands.

	> 	A procedure has been prescribed for availing the AA 
Service.

ASCI pulls up brands who blatantly 
used Olympic winners for moment 
marketing 

Press articles indicate that PV Sindhu, through her 
management agency, sent legal notices to several entities 
seeking damages worth 5 crore for making unauthorized 
use of PV Sindhu’s image for marketing their products 
without obtaining her permission. It appears that post Tokyo 
Olympics 2020, various entities even those that did not enter 
sponsorship deals with PV Sindhu got engaged in moment 
marketing by writing congratulating messages for her with an 
intent to advertise their products, further their own tagline and 
brand motto by taking advantage of her victory. Similarly, the 
name of another Olympic winner Neeraj Chopra was used for 
marketing e.g., offering free fuel to those whose first name is 
Neeraj.

ASCI condemned223 the brands that capitalized on Indian 
sportspersons who won at Tokyo Olympics and remarked 
that when advertisements showcase celebrities without their 
explicit permission, such advertisements are in potential 
violation of the ASCI Code, as these are misleading to 
consumers, who may think that these celebrities genuinely 
endorse these products. Chapter 1 subclause 1.3 of the ASCI 
Code mandates advertisers and advertising agency to obtain 
permission from the person, firm, or institution whose name, 
image they want to display on their advertisements and, 
when asked, also produce explicit permission confirming the 
same224. 

220https://ascionline.in/images/pdf/fssai-and-asci-july-02-2021.pdf
221https://ascionline.in/images/pdf/advertising-advice-service-final.pdf
222https://ascionline.in/images/pdf/press-release-edd.pdf 
223https://twitter.com/ascionline/status/1423169399024979968?cxt=HHwWgMC4webBjsAnAAAA
224https://ascionline.in/images/pdf/code_book.pdf

	> 	This is a paid service and the fee structure and service 
categories for members and non–members have been 
set out.

The Consumer Protection Act, 2019 (CPA) imposed penalties 
on endorsers for the claims that they make while endorsing 
a product or a service. The CPA mandates if endorsers 
can establish that they exercised due diligence prior to 
endorsing the product or service then they would not be 
penalised. Similar to the AA Service, ASCI has, on 10 March 
2022222 introduced the endorser due diligence service (EDD 
Service) with specialists in 20 fields to assist endorsers in 
independently evaluating the claims made by the advertiser 
prior to endorsing the product. Like the AA Service, the EDD 
Service would be confidential, non-binding and issued in 
favour of the investor.
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Crypto and Advertisements – Legal 
Scenario

The position of crypto advertisements is ambiguous, to 
say the least. A writ petition in the case of Aayush Shukla & 
Another v. Ms. Wazir X & Others226 (Wazir X Case) was filed 
in the Delhi High Court, highlighting the risks of drawing retail 
investors to trade in crypto currencies. The first hearing of the 
Wazir X Case took place on 14 July 2021227, wherein the Delhi 
High Court granted the authorities viz. Ministry of Information 
and Broadcasting and Securities and Exchange Board of 
India time to file their replies within a stipulated time. In the 
recent hearing in the Wazir X Case, on 03 December 2021228, 
the Delhi High Court noted the pendency of proceedings 
concerning advertisements in the crypto sector before the 
Supreme Court of India (Supreme Court). The Supreme Court 
in the case of Siddharth Dalmia & Another v. Union of India & 
Others229, on 08 February 2021230, adjourned the case on the 
basis of the Cryptocurrency and Regulation of Official Digital 
Currency Bill, 2021 being tabled in the Parliament. Another 
plea filed before the Madras High Court in the case of Ayya 
v. Union of India231 asking for a blanket ban on all crypto 
currencies, was disposed of by the Madras High Court on 09 
December 2021232. 

Pursuant to multiple advertisements by crypto wallets / 
exchanges during the ICC T20 World Cup in October–
November 2021, numerous questions were raised on the 
regulation of crypto advertisements during the question 
hour in the Lok Sabha at the winter session of 2021. On 30 
November 2021, during the question hour in the Parliament, 
Finance Minister of India Nirmala Sitharaman (FM), was 
asked questions surrounding the apparent misleading 
advertisements promoting trading / investing money in 
crypto by various crypto wallets / exchanges and whether 
the Government of India was considering the regulation 
of such advertisements. In response, the FM mentioned 
the ASCI Guidelines to ascertain the legal position of such 
advertisements and the Government of India’s willingness to 
amend / update the said guidelines, as needed233. Further, as 
per press articles, ASCI general secretary, in an interview with 
a popular newspaper, confirmed the on–going discussions 
with the Government of India to seek resolution of issues 
concerning consumer interest234. 

225https://ascionline.in/images/pdf/asci-report-what-india-takes-offence-to.pdf 
226W.P.(C) 6496 of 2021 & C.M. No. 20391 of 2021 
227delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=129198&yr=2021 
228delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=233388&yr=2021 
229W.P. (C). 1071 of 2017 
23034785_2017_33_35_25982_Order_08-Feb-2021.pdf (sci.gov.in) 
231W.P. 26194 of 2021
232Home - eCourt India High Courts Services (ecourts.gov.in) 
233Watch: Nirmala Sitharam’s Comments On Crypto In Parliament - YouTube Timestamp- 3:15- FM’s answers 
234ASCI in talks with Centre to refresh crypto ad guidelines - The Economic Times (indiatimes.com) 

What India takes offence to – A 
study of complaints received by 
the ASCI 

In January 2022, ASCI published a study on complaints 
received by it titled ‘What India Takes Offence To’ (ASCI 
Study)225 that tried to get to the heart of the complaint and the 
complainants to reveal some of the underlying issues that 
Indian citizens are bothered by in advertisements. 

The ASCI Study was based on 1759 complaints received 
against 488 advertisements over the last 3 years. It 
uncovered six major patterns in advertisements that people in 
India find offensive, as set out below:

	> Advertisements that are seen to reinforce socially 
undesirable depictions for commercial gains.

	> Advertisements that are seen to be inappropriate for 
children and are aired during prime time or family viewing 
time.

	> Advertisements that portray characters that seem to 
either cross boundaries set by society or make fun of 
what the societal culture considers sacred.

	> Advertisements that are seen to mock men.

	> Advertisements that are seen to hurt religious 
sentiments.

	> Advertisements that depict unpleasant realities.

ASCI uncovered these 6 major patterns and provided a 
brief understanding on the same with the intent to help 
advertisers respond to consumer sentiments by planning and 
implementing better ad campaigns. 
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Print media
Central Media Accreditation 
Guidelines 2022

On 08 February 2022, the government notified the Central 
Media Accreditation Guidelines 2022 (CMAG) which shall 
apply for grant of accreditation to working journalists and other 
categories of persons, superseding all previous guidelines of 
the same regard236. The CMAG provide a detailed procedure 
for grant of such accreditation. 

According to the CMAG, a journalist would lose accreditation 
in cases where he/ she:

	> Acts in a manner which is prejudicial to sovereignty and 
integrity of India, security of the country, friendly relations 
with foreign states, etc. 

	> Has been charged with a serious cognizable offence.

	> Uses the accreditation for non–journalistic activities.

	> If he/ she or the media organization whom he/ she 
represents is found to furnish false information. 

Among the other circumstances under which the accreditation 
can be withdrawn/ suspended are actions prejudicial to 
decency, or morality, or in relation to contempt of court, 
defamation, or incitement to an offence. 

An accredited person is not allowed to use the words 
‘accredited to the Government of India’ on social/ public media 
profile, visiting cards, letter heads, or any other form of any 
published work. 

Terms: 
CMAG provides for specific terms for accreditation of different 
categories of news publishers, along with general terms 
which are to be followed when applying for digital news 
publisher accreditation. Digital news aggregators shall not 
be accredited. News agencies (print and electronic) are to 
provide a list of not less than 100 subscribers along with the 
prerequisites to be eligible for consideration to be accredited. 

Committee: 
The Indian government shall constitute a committee called 
the Central Media Accreditation Committee (CMAC), chaired 
by the Principal DG, PIB and comprising up to 25 members 
nominated by the government to discharge the functions 
stated under these guidelines. After the formation of CMAC, 
it shall function for two years from its first meeting and 
shall meet once in a quarter or more frequently, as per the 
requirement. 

235vda-guidelines-press-release-feb-23.pdf (ascionline.in)
236CS (COMM) 232/ 2021, https://www.livelaw.in/pdf_upload/delhi-hc-whatsapp-toi-393918.pdf

ASCI issues guidelines for virtual 
digital assets 

The Advertising Standards Council of India (ASCI), India’s 
self–regulatory body for advertising, has issued guidelines for 
the advertising and promotion of virtual digital assets (VDA 
Guidelines). The VDA Guidelines have been issued to protect 
consumer interest in light of aggressive advertising of crypto 
products in recent times. The guidelines will be applicable to 
all advertisements released or published on or after 01 April 
2022235. 

Some key takeaways of the new guidelines include:

	> A disclaimer that is prominent and unmissable that states 
“Crypto products and NFTs are unregulated and can be 
highly risky. There may be no regulatory recourse for any 
loss from such transactions.” 

	> Words suggestive of assets that are regulated must not 
be used so as to not form association of crypto products 
(unregulated) with regulated products (e.g., currency, 
securities, custodian, depositories, etc.).

	> In case of information on profitability or cost, information 
provided must be sufficient, clear, and accurate. 

	> Name and contact of the advertiser must be provided 
inside the advertisement. 

	> Depiction of minors directly dealing with the product is 
prohibited.

	> No advertisement shall contain statements that promise 
or guarantee future increase in profits. 
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Data privacy
New Data Protection Regime in the 
Making– India– Key Highlights & 
Observations– Data Protection Bill, 
2021

A comprehensive data privacy law for India has been in the 
works since the Supreme Court’s recommendation in 2017. 
Two draft versions of proposed law (2018 and 2019) were 
previously released for public consultation, after which the 
Personal Data Protection Bill, 2019 (PDP Bill) was referred to 
a Joint Parliamentary Committee (JPC). The JPC presented 
its report on the PDP Bill in parliament on December 16, 2021 
(Report). While the Report has been adopted by the members 
of the JPC, eight members have submitted dissent notes on 
certain aspects of law.

The Report recommends several amendments to the 
PDP Bill, the most extraordinary one being to regulate the 
collection and processing of both personal data and non–
personal data (NPD) resulting in a change in title to Data 
Protection Bill, 2021 (DPB). Data protection laws worldwide 
normally regulate only personal data. 

The DPB inter alia (a) seeks to cover personal data (PD), 
sensitive personal data (SPD), critical personal data 
(CPD), anonymized personal data and NPD; (b) has a 
cross border reach and is applicable to entities outside 
India if they have a business connection to India or carry out 
profiling of individuals in India; and (c) mandates that a data 
protection authority for dealing with both PD and NPD 
should be set up. Higher benchmarks of compliance are 
prescribed for SPD and CPD (which are subsets of PD). Data 
localization norms (i.e., storing data in India) are stringent 
with respect to CPDs in the interests of national security and 
law enforcement. Since data is stored in mixed data sets, 
segregating data for localization could prove to be a challenge 
resulting in localization of both SPD and CPD. Cross border 
transfer of data also requires permissions and will be 
cumbersome.

Several elements in the Report are welcome such as (a) 
placing importance on provision of notice to data principals 
by data processors/data fiduciaries coupled with informed 
consent of data principals; (b) restriction on use of employee 
data by employers; (c) data retention rules specifying that 
the data may be retained only till it satisfies the purpose for 
which it is processed and should be deleted at the end of 
such period; and (d) reporting security breaches for both PD 

237https://www.livelaw.in/news-updates/delhi-high-court-restrains-whatsapp-telegram-from-illegally-circulating-copies-of-times-of-india-navbharat-times-e-newspa-
pers-174624
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240https://www.livelaw.in/news-updates/delhi-high-court-whatsapp-take-down-groups-illegally-circulating-e-newspapers-dainik-bhaskar-corp-ltd-188490
241data protection bill: Fresh legislation may replace Data Protection Bill - The Economic Times (indiatimes.com)

Renewal: 
For renewal, all the cardholders will have to apply for online 
renewal of the PIB card annually. The renewal application will 
be considered according to the CMAG. At the time of renewal, 
the documents asked for maybe furnished without fail for the 
renewal to be considered.

Delhi High Court directs WhatsApp 
to take down/block groups illegally 
circulating e-newspapers 

In the matter of Bennett Coleman Company Limited v. 
WhatsApp Inc & Ors.237, the Delhi High Court on 21 May 
2021, passed an interim order restraining WhatsApp and 
Telegram and certain other individuals from illegally circulating 
e-papers of Bennet Coleman Company Limited (owner of 
Times of India, Economic Times, Navbharat Times, among 
many others). The case involved illegal and unauthorized 
circulation/ distribution of Bennet’s e-newspapers on various 
WhatsApp and Telegram chat groups for free download. 
These e-newspapers were found to be uploaded in PDF form 
on daily basis238.

On similar lines, on 24 December 2021 in the matter of 
Dainik Bhaskar Corporation Limited v. WhatsApp LLC & 
Ors.239, the Delhi High Court on 24 December 2021, till the 
next date of hearing directed WhatsApp to take down / block 
the WhatsApp groups that are unauthorizedly and illegally 
circulating the e-newspaper owned by Dainik Bhaskar Corp. 
The case involved illegal dissemination of Dainik Bhaskar’s 
newspapers that were primarily made available to the public 
on a subscription basis through its websites and mobile phone 
application240. The next date of hearing for the said matter is 
02 May 2022241.



44 Regulatory updates

242No plans to replace data protection bill with new draft, IT Minister confirms (medianama.com) 
243http://164.100.47.4/BillsTexts/LSBillTexts/Asintroduced/373_2019_LS_Eng.pdf

and NPD within 72 hours to the DPA. It is unclear as to how 
the DPA will coordinate with specialized agencies such as 
the Computer Emergency Response Team and the Ministry 
of Electronics & Information Technology for Standardization 
Testing and Quality Certification. A timeline of two years has 
been provided for implementation of the provisions of the 
DPB, which is a relief to all stakeholders. Stringent standards 
for children’s data have been introduced pertaining to date 
of minors (i.e., under the age of 18) including consent of 
parents / guardians; verification of all children’s data and 
a ban on profiling / tracking children’s data, etc. However, 
some aspects of these provisions may have a counterintuitive 
impact especially for ed–tech and education related gaming 
/ AI companies where it is essential to use children’s data to 
track a child’s progress. The appointment of a data protection 
officer from C–Suite introduces higher accountability as 
opposed to low level employees with lesser responsibility and 
a process for a grievance redressal has also been introduced. 
However, an MD, CEO, CFO may not have the bandwidth to 
handle these issues themselves so it is unclear how this will 
be implemented. 

To grant users more control over their data, the DPB 
introduces a provision with respect to data portability, whereby 
data principals may seek from the data fiduciary, their 
personal data in a commonly used and machine–readable 
format. Exemptions have been provided for instances where 
(a) the data processing is not automated; (b) where the 
processing is necessary for compliance of law, order of a 
court or for a function of the state; and significantly, and (c) 
where compliance with the request is technically not feasible. 
The exemption in the PDP Bill for portability of data that 
reveals trade secrets has been omitted from this version of 
the law. Certain items with respect to data portability should 
be fleshed out in the final version of the DPB such as (a) 
ownership in intellectual property of the data transferred; (b) 
whether data generated would include derivative data (which 
may prove a challenge to digital businesses having to share 
analytical data) and other practical issues such as format of 
data etc.

Interestingly, the right to be forgotten, also recognized by 
several High Courts in India seems to have been diluted as 
the data fiduciary has been provided with (a) an ability to 
reject the data principals request for erasure of information; 
and (b) certain exemptions to retain, use and process such 
data.

Some facets of the DPB appear to be at cross purposes with 
the main intent of the law– protection of PD / SPD and CPD. 
Consent is the crux of any data protection law. There is an 
expansion of state powers and exemptions and the scope of 
Clause 12 of the DPB, which earlier permitted personal data 
to be processed without consent for the performance of state 

functions on just two grounds—(i) the provision of services 
or benefits and (ii) the issuance of certifications, licenses or 
permits—has been expanded through the insertion of the 
word “including”, to now suggest that these two categories 
are only illustrative of the many other grounds on which the 
government could collect data without consent. Clause 35 of 
the DPB adds that the government has the power to exempt 
any government agency from any or all provisions of the 
DPB in the name of sovereignty, security of the State etc. 
which has attracted dissent from members of the committee 
on the grounds that the government has been given wide 
discretion for accessing PD/ NPD without the consent of the 
data principals. The Government has been given the power 
to direct that anonymized/ NPD be shared by any entity with 
the Government, in certain circumstances. The Government 
has also been given the flexibility to frame a policy on the 
regulation of NPD including anonymized data. The Report 
seems to have a misplaced focus on protecting both national 
sovereignty and commercial interest of the country which is 
not a common thread with global data protection regimes.

In a similar vein as the Information Technology (Intermediary 
Guidelines and Digital Media Ethics Code) Rules, 2021, 
the scope of the DPB seems to extend beyond the ambit 
of data protection. For example: (a) the overarching 
extension in making social media intermediaries’ publishers 
of data in certain instances where they lose their immunity 
as mere hosts of content; (b) the requirement for social 
media platforms operating in India to have local offices; 
and (c) setting up of a statutory media regulatory authority. 
Further, the recommendation that a framework needs to be 
established for the monitoring, testing and certification of 
hardware devices is– a provision which is not usually included 
in data protection laws worldwide.

The DPB provides for civil compensation from data 
fiduciaries/ processors for infringement of any law which could 
lead to a stream of data protection litigation. In addition, the 
DPB provides financial penalties such as fines (up to 4% of 
global turnover) and criminal penalties in the limited case of 
unauthorized de–identification of data.

The DPB is merely a draft law and is yet to be tabled as a bill 
for the consideration of the parliament. The recommendations 
of the JPC are not binding upon the government and DPB 
may be tabled in parliament in its current form or undergo 
subsequent changes–.

There are rumors that the JPC should not be permitted to 
make such wide sweeping changes to the PDP Bill as in 
the DPB and a new data protection bill ought to be drafted 
which is current with the changes in technology242. Ashwini 
Vaishnaw, Minister of Electronics and Information Technology 
subsequently clarified that the government has no plans to 
replace the current data protection bill with a new draft and 
that the legislation should be passed by the monsoon session 
of parliament243. 
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record, the right to privacy no longer subsists; (c) the High 
Court is a court of record and is entitled to preserve the 
original record in perpetuity without any alterations; and (d) 
RTBF should be addressed in the new data protection laws 
being passed in the country and must include provisions 
for erasure of personal information from judgements of 
the courts. The Madras High Court also observed that in 
instances pertaining to women’s rights (e.g., rape victim’s 
name being erased) and juvenile cases, currently the laws in 
India do not provide specifically for the right of erasure from 
public documents. Passing a judgement contrary to the laws 
would create confusion and thus this should be addressed in 
detail in the Data Protection Bill, 2021 for uniform applicability 
across the nation.

Right to Privacy and Right to 
Publicity/ Personality Rights 
cannot be inherited after death

There is no express statutory provision for right to publicity 
/ personality rights that relate to the right to commercial 
exploitation of an individual’s identity, name, or personality. 
Courts in India have held that the right to publicity and 
personality rights are a facet of the right to privacy. The 
Supreme Court in the landmark decision of Justice K.S. 
Puttuswamy (Retd) & Anr v. Union of India & Ors249 
(Puttuswamy Judgement) recognized the right to privacy as a 
fundamental right under Article 21 of the Constitution of India. 
The Division Bench of the Madras High Court considered 
the right to publicity / personality rights in the case of Deepa 
Jayakumar v. A.L. Vijay & Ors250 where Deepa, the niece of 
Dr. J. Jayalalitha sought an injunction against the release 
of the films Thalaivi in Tamil, Jaya in Hindi, and web–series 
Queen on the grounds of protecting her aunt’s dignity and 
right to privacy.

The Division Bench of the Madras High Court followed the 
decision in the Puttuswamy Judgement and held that after the 
death of a person, the reputation earned cannot be inherited 
like a movable or immovable property by his or her legal heirs. 
Thus, Deepa failed to obtain an injunction against release of 
the films and web–series. 

244W.P.(C) 3918/2021 CM Appl. 11767/2021
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245MANU/DE/1648/2019
246MANU/OR/0270/2020
247W.P. (MD) No. 12015 of 2021 and WMP (MD) No. 9466 of 2021
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250Press Information Bureau (pib.gov.in)

Right to be Forgotten as a facet of 
the fundamental Right to Privacy

Currently, India does not have any legislation that deals with 
the right to be forgotten (RTBF). All rights for the same at 
present exist under judicial precedents. Clause 20 of the PDP 
Bill contains provisions on RTBF and inter alia mandates that 
the data principal shall have the right to ensure that the data 
processor only retains the data collected for the period and 
purpose stipulated when collecting the data244. The recent 
decisions by the Delhi and Madras High Court reflect two 
conflicting views on the recognizability of RTBF as a facet 
of the fundamental right to privacy. It may be noted that the 
position of RTBF in India is in a flux. 

The Delhi High Court by its interim order in the case of 
Jorawer Singh Mundy @ Jorawar Singh Mundy v. Union of 
India and Ors dated 04 April 2021245, by following the decision 
in the matter of Zulfiqar A. Khan v. Quintillion Businessman 
Media Pvt Ltd and Ors246 and Subranshu Rout @ Gugul v. 
State of Odisha247, recognized RTBF as an integral part and 
an inherent aspect of the right to privacy. In the case before 
the Delhi High Court, Jorawar Singh Mundy, a US citizen 
was arrested on narcotics charges and was subsequently 
acquitted of any drug related offence. However, his name 
came up in google searches and judgements and this had 
a negative impact on his ability to get a job in the US. The 
Delhi High Court, in an interim order, directed removal of the 
narcotics related judgement from the online platforms and 
deletion of the same from search engine results because of 
the irreparable prejudice caused to Joarwar’s social life and 
career prospects. The Delhi High Court further noted that the 
question as to whether a court order can be removed from 
online platforms is an issue which requires examination of 
both the right to privacy of an individual, on the one hand, 
and the right to information of the public and maintenance of 
transparency in judicial records, on the other hand. The matter 
is pending final hearing. 

Post the Delhi High Court’s interim order, the Madras High 
Court by its judgement dated 03 August 2021, in the case of 
Karthick Theodore v. Madras High Court248, seems to have 
taken a step in a different direction. Karthik Theodore sought 
to have his name redacted from a judgment pertaining to 
offences of rape and cheating, as he was still being identified 
as the accused even after being acquitted. The Madras High 
Court did not uphold the RTBF with respect to redaction of 
names of acquitted persons from judgements inter alia on 
the basis of the following observations (a) public access to 
judgements of courts is an integral precept of the concept of 
open justice; (b) once a matter becomes a matter of public 
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Meity – National Strategy on 
Blockchain and Data Privacy

Draft data accessibility and use 
policy by Meity 

On 03 December 2021, the Ministry of Electronics & 
Information Technology (Meity) launched251 the National 
Strategy on Blockchain252 (NSB) after releasing the draft 
NSB253 in January 2021 for public consultation. The NSB 
lays down an overall strategy to implement and develop 
the blockchain technology integration in India by inter alia 
covering the legal and regulatory framework, human resource 
development, collaboration. 

Although blockchain technology provides security and privacy, 
making it apt for e–governance solutions, the NSB speculates 
issues related to privacy and security need to be assessed 
and addressed. The RTBF has been recognized, including 
in relation to erasure of an individual’s information on the 
internet, in the landmark case of Puttaswamy vs. Union of 
India254, in 2017. RTBF has also been recognized in the DPB. 
As all the information / data on the blockchain is immutable, 
remains unchanged and is public, enforcing the RTBF would 
face a snag. The NSB suggests that appropriate legal and 
regulatory framework should be put in place for enforcement 
of the RTBF on the blockchain. 

Data localization is an essential factor for national security. 
The NSB recommended that provisions regarding data 
localization should be included in the framework for 
blockchain technology, too. Data localization may be 
achieved by hosting the smart contracts, data and blockchain 
infrastructure inside the country. The DPB does not currently 
deal with data localization on the blockchain. 

Meity on 21 February 2022 released its draft data accessibility 
and use policy (Data Access Policy) for public consultation255. 
Data has grown to be an important economic and social 
resource, and, in India, the government is the biggest 
data repository. A policy framework could be beneficial in 
streamlining government data sharing which faces several 
bottlenecks today. The Data Access Policy aims to transform 
India’s ability to harness public sector data for catalyzing 
large scale social transformation. The Data Access Policy 
would be applicable to all data and information created / 
generated/ collected/ archived by the government of India 
directly or indirectly or through authorized agencies by 
various ministries/ departments/ organizations/ agencies and 
autonomous bodies. State governments shall also be free to 
adopt the provisions of this Data Access Policy. 

251Meity- National Strategy on blockchain- December 2021.pdf
252Strategy for National Level Blockchain Framework (meity.gov.in)
253W.P. (Civil) No. 494 of 2012 
254Draft India Data Accessibility and Use Policy.pdf (meity.gov.in) 
255Clarify Legal Status Of Cryptocurrencies : Supreme Court To Centre (livelaw.in) 

Data Privacy Standard – IS 17428 
issued in India

The SPDI Rules contain certain standards for what should 
be construed as reasonable practices and procedures to be 
adopted by companies. There is a deeming provision in the 
SPDI Rules to notify ISO / IEC codes for the same. Till date, 
no objective standards have been prescribed for the same. 

The Bureau of Indian Standards (BIS) published the 
standards for data privacy assurance, i.e., IS 17428. IS 
17428 seeks to provide a privacy assurance framework 
for organizations to establish, implement, maintain, and 
continually improve their data privacy management system. 
It comprises two parts – one being the prescriptive part 
where the requirements are to be mandatorily implemented 
by anyone applying the standard and the other part being 
the suggestive part with detailed best practices to aid in 
implementing the requirements of the prescriptive part.

It is unclear whether implementation of the IS 17428 
by organizations could deem them compliant with the 
requirement under the SPDI Rules to maintain reasonable 
security practices and procedures for sensitive personal 
data or information. However, the SPDI Rules and IS 17428 
fall short of explicitly specifying that the implementation 
of the prescriptive part of IS 17428 would be deemed to 
be compliant with the requirement to maintain reasonable 
security practices and procedures, as mandated by the 
SPDI Rules. Thus, the onus may be on the organizations to 
demonstrate that implementation of the prescriptive part of the 
IS 17428 meets such a requirement.

Under the upcoming DPB, data fiduciaries and processors 
are required to implement security safeguards that use 
de–identification, encryption, steps for protection of personal 
data integrity and to prevent misuse, unauthorized access, 
modification, disclosure, or destruction of personal data. It 
should be evaluated and clarified whether the implementation 
of the IS 17428 can be demonstrated as a compliance with 
these security obligations. 
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Cryptocurrency
Crypto Bill

Supreme Court mandates clarity on 
legal framework for cryptocurrency

The winter session of Parliament has concluded, with 
no legislation on cryptocurrency being introduced. The 
government had listed the Cryptocurrency and Regulation of 
Official Digital Currency Bill, 2021 (Crypto Bill) for introduction 
in the winter session of the Parliament, which had the same 
name and description as the legislation banning private 
cryptocurrency listed for introduction in the budget session 
of 2021. However, the Finance Minister, Nirmala Sitharaman 
clarified in Parliament that the Draft Bill which will be tabled 
is a “new Bill” as compared to the one listed in the budget 
session and considers changes that have occurred in the 
cryptocurrency industry.

The Finance Minister has proposed in the Union Budget 
2022 – 2023 that the Digital Rupee would be introduced using 
blockchain and other technologies by the Reserve Bank of 
India starting 2022–23.

News reports256 state that an oral remark was made by the 
Supreme Court that the central government ought to clarify 
the legal status surrounding cryptocurrencies and whether 
dealing in them amounts to an offence257. 

The Data Access Policy directs all government ministries to 
identify existing data assets and create detailed, searchable 
data inventories with clear metadata and data dictionaries. 
The approved inventories will then be fed into a government–
wide searchable database for government–to–government 
data sharing.

The Data Access Policy mandates the creation of India Data 
Office (IDO) to streamline and consolidate data access. The 
Data Access Policy also proposes a data management unit 
in every ministry, headed by Chief Data Officers, which will 
work closely with the IDO to implement the policy. The IDO 
will coordinate closely with line ministries, states, and other 
schematic programs to identify and accelerate access to 
high value data (HVD) housed with these custodians. All 
government ministries / departments will adopt the HVD 
framework to identify, publish and maintain their high–value 
datasets. Meity through the IDO will lend advisory support to 
ministries / departments to accelerate access to High–Value 
Datasets.

Not all data will be provided for free. The pricing of datasets 
will be decided by owner government or department and must 
be transparently notified. Minimally processed datasets will be 
available at no cost for restricted access data sharing.

For data anonymization and privacy preservation, reference 
anonymization tools and decision–making frameworks will be 
provided to all ministries/departments to assist data officers in 
managing data sharing requests.

Meity would bring out detailed implementation guidelines 
including a data sharing toolkit, criteria and mechanism for 
restricted access data sharing, licensing frameworks, and 
monetization models. 

256This comment was made in the case of Ajay Bhardwaj v. Union of India & Ors. W.P. (Cr.) No. 231 of 2019 where the brother of the petitioner was arrested for being   
     the alleged mastermind behind a Bitcoin scam in 2018. 
25739-of-2018.pdf (cci.gov.in) 
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CCI’s investigation into Apple
The CCI has opened an investigation against Apple’s 
business practices via an order274 dated 31 December 2021 in 
the case of Together We Fight Society v. Apple Inc & Anr.275 
for allegedly abusing its dominant position in the market. 
The CCI prima facie found that Apple’s conduct results in 
denial of market access for app stores apart from Apple’s App 
Store which in turn results in abuse of its dominant market 
position. The CCI also found Apple to allegedly leverage its 
dominant position by protecting its market for in-app purchase 
payment processing market by keeping high commission 
fees which deters competitors. The investigation report was 
to be submitted after 60 days from date of the order. There is 
no further information available in the public domain on this 
investigation which appears to be pending.

Competition
CCI’s investigations into Google 

The first investigation was ordered by CCI in April 2019258 
in the case of Umar Javeed & Ors. v. Google LLC & Anr.259 
for unfair restrictions imposed on smartphone makers using 
Google’s operating system Android, thereby reducing the 
ability of device manufacturers to opt for alternate versions 
of OS Android. The investigation was along similar lines as 
investigations conducted into Google by EU. There is no 
further information available in the public domain on this 
investigation which appears to be pending.

The second investigation was ordered260 in November 2020261 
into the alleged leveraging of its dominant position in three 
markets, i.e., (a) market for licensable mobile OS for smart 
phone devices; (b) market for app stores for Android OS; and 
(c) market for apps facilitating payment through UPI. There is 
no further information available in the public domain on this 
investigation which appears to be pending.

The third investigation was ordered in June 2021262 by 
CCI basis Google’s agreements with original equipment 
manufacturers (OEMs) wherein Google’s conduct of imposing 
several restrictions upon smart TV and smart mobile OS 
manufacturers allegedly violated provisions of CA 2002. In 
the CCI order263, it was prima facie found that mandatory 
preinstallation of all Google applications amounted to unfair 
conditions on smart TV manufacturers which also amounts 
to prima facie leveraging of Google’s dominance in Play 
Store to protect its online offerings such as YouTube. While 
the investigation was ongoing, Google filed a writ petition264 
before the Delhi HC in the case of Google LLC & Anr. v. CCI & 
Ors.265 alleging that the leak of the confidential report dated 18 
September 2021 by Times of India266 was by CCI, which was 
disposed of within a week267 after the CCI agreed to keep its 
investigation private. There is no further information available 
in the public domain on this investigation which appears to be 
pending.

In the case of Digital News Publishers Association v. Alphabet 
Inc. & Ors268., the CCI passed an order269, directing a detailed 
investigation into Google for its alleged abuse of its dominant 
position in the market for online general web search services 
and online search advertising services in India. The CCI 
directed the investigation report to be submitted within 60 

258Case No. 39 of 2018
25907-of-2020.pdf (cci.gov.in)
260XYZ v. Alphabet Inc. & Ors. in Case No. 07 of 2020
26119-of-2020.pdf (cci.gov.in) 
262Kshitiz Arya & Anr. v. Google LLC & Ors. in Case No. 19 of 2020
263Press note // CCI writ (medianama.com) 
264W.P. (C) No. 10824 of 2021 & CM APPL. No. 33403 of 2021
265Google abusing position, playing unfair: CCI probe - Times of India (indiatimes.com) 
266delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=172659&yr=2021 
267Case No. 41 of 2021
268order_41_2021.pdf (cci.gov.in) 
269Australia challenges Google’s ad dominance, calls for data-use rules | Reuters 
270Google’s fine upheld in EU antitrust case about its comparison shopping service (medianama.com)
271U.S. states file updated antitrust complaint against Alphabet’s Google | Reuters 
272Press Release- 07 & 30 of 2012_0.pdf (cci.gov.in)
273CCI - Apple case 31.12.21.pdf 
274Case No. 24 of 2021 
275https://pib.gov.in/PressReleasePage.aspx?PRID=1759652 

days of the order dated 07 January 2022 and found Google 
prima facie in violation of section 4 of the Competition Act, 
2002 (CA 2002) which prohibits any enterprise from holding 
a dominant position in the market by abusing such position. 
Although the CCI considered use cases of countries like 
France and Australia, it believed that a detailed investigation 
would be required to ascertain and examine the situation in its 
entirety. 

The complaint filed by Digital News Publishers Association 
(DNPA) was over allegations that members of DNPA are 
not given data pertaining to the revenue earned by Google 
on the advertisements on websites / links of the members 
of DNPA and only a chunk of the revenue generated is 
disclosed without any basis of calculation of such revenue 
earned. Therefore, it was alleged that Google does not fairly 
compensate members of the DNPA as Google arbitrarily 
dictates revenue for snippets of content used by it. The 
members of DNPA are left without bargaining power in view 
of dominant position of Google. Subsequently, there has 
been no update on the investigation report. This is the fourth 
investigation into Google’s functioning by CCI. There is no 
further information available in the public domain on this 
investigation which appears to be pending.

Cases of anti-trust against Google have been ongoing in 
various countries like Australia270, EU271, United States272, few 
of which found Google to be guilty and imposed heavy fines. 

The CCI imposed a fine of INR 135.86 crore on Google in 
2018 for abusing its dominant position for online general web 
search and web search advertising services in India273. 
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Emerging technologies
Cloud computing and NITI Aayog

Artificial Intelligence

The National Institution for Transforming India (NITI Aayog) 
has come together with Amazon Web Services (AWS) and 
Intel to establish a new experience studio (Studio) at the 
NITI Aayog Frontier Technologies Cloud Innovation Center 
(CIC)276, New Delhi. The purpose of this Studio is to help 
showcase and foster innovation in various fields such as 
artificial intelligence (AI), augmented reality / virtual reality (AR 
/ VR), blockchain, robotics, etc., in order to accelerate their 
application in public sectors. This purpose shall be executed 
through experimentation, collaboration and problem solving 
between government stakeholders, industry experts, start–
ups etc. The CIC is a part of AWS’ Cloud Innovation Centres 
Global Program. NITI Aayog uses the Studio to demonstrate 
the usage of applications like AR / VR, machine learning, 
AI, etc., to find solutions in verticals like healthcare, smart 
infrastructure and more. The Studio encourages startups to 
actively participate in hackathons, capacity building initiatives 
and other grand challenges, in collaboration with the Atal 
Innovation Mission and Atal Incubation Centres, paving the 
way for practical solutions to new age problems. 

The NITI Aayog released its report Responsible AI #AIForAll– 
Part 2– Operationalizing principles for Responsible AI– on 
12 August 2021277 (Part 2AI). Part 2AI follows in the heels of 
an earlier report, namely Responsible AI #AIForAll– Working 
Document: Towards Responsible #AIforAll– Part 1 in February 
2021278 (Part 1AI).

Part 1AI identified risks with respect to the use of AI and 
provided guiding principles to address the lacunae in 
legislation, ethics, privacy, technology related issues, 
constitutional rights, the use of AI, identified security risks and 
malicious use of AI, etc. 

Part 2AI operationalizes the seven principles highlighted in 
the first approach document. In addition, it delineates the 
role of the government and multi–disciplinary bodies and 
gives recommendations to the private sector, research, and 
academia etc., in their use of AI. 

Part 2AI sets out that government intervention is required with 
respect to (i) creating a regulatory framework which considers 
the peculiarities of AI; (ii) creating awareness on AI and 
policies with respect to the same; (iii) setting up an advisory 
body for AI; and (iv) creating systems for procurement of AI.

	> 	The government must ensure that the regulatory 
framework keeps pace with innovations. Use of AI 
in different settings would require regulatory clarity. 
For instance, informed consent process, doctor–
patient confidentiality, etc. are a few areas where the 
government should consider enabling AI innovators. 
Since AI systems deployed all over the country vary 
depending on the use case, a one–size–fits–all approach 
regulatory approach is not feasible. This would require 
the government to consider a risk–based, evolving 
approach to encourage innovation and safeguard 
citizens’ interests, as a risk–based approach would mean 
greater the risk of harm, greater the need for stringent 
regulations. In low–risk AI applications, the regulatory 
burden should be minimized, and a self–regulatory 
approach must be deployed as a supporting structure. 
Sandboxes in case of areas of unclear risk factors must 
be deployed to assess market reactions and impact. 

	> 	The government should actively make policies to (i) 
manage and update the principles for responsible AI 
in India; (ii) enable access to data and responsible AI 
tools and techniques; (iii) develop India’s perspectives 
on responsible AI; and (iv) research into aspects for 
responsible AI in India.

	> 	Awareness and capacity building should be carried out 
by the government. Objectives for awareness building 
programs may include inter alia showcasing industry 
practices for responsible AI, identifying, and facilitating 
the availability of datasets and policy measures, staying 
abreast of global AI developments. In addition to 
knowledge and information awareness building, case 
studies, research reports, proofs–of–concept, including 
facilitating states, with successful AI deployments, to host 
other states for knowledge transfer, may be carried out. 
Making stakeholders aware of specific AI capabilities and 
its shortcomings, for instance, even a sophisticated facial 
recognition AI tool with superior algorithms may possess 
innate biases. 

276Part2-Responsible-AI-12082021.pdf (niti.gov.in) 
277Responsible-AI-22022021.pdf (niti.gov.in)
278Letter-TEC-AI-Fairness-Asessment-seeking-inputs-2022_02_22-1-1.pdf (medianama.com)
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DoT seeks inputs from industry 
on the framework for AI / Machine 
Learning systems for fairness 
assessment

The Telecommunication Engineering Centre (TEC) is in 
the process of conducting a fairness assessment study of 
artificial intelligence / machine learning systems (AI/ ML), 
as per a document released on 22 February 2022279. TEC 
invited suggestions from stakeholders to frame procedures for 
such an assessment and provided a template for the same. 
NITI Aayog follows the approach of #AIforAll which makes 
fair or unbiased AI/ ML systems an essential requirement 
in order to deploy and adopt AI successfully. With the 
increasing integration of AI/ ML into several domains such 
as surveillance, healthcare, etc., it becomes increasingly 
necessary to identify unintended biases, especially when such 
systems are used for e-governance. 

	> 	Public procurement for AI should be focused on making 
the process more straightforward. An institutional 
mechanism, like advisory committees constituted for 
complex projects, may be formulated to ensure that AI 
heavy projects are designed in adherence with guidelines 
for regulating the use of AI. 

Part 2AI further stipulates that an advisory body at the 
apex level should be created by the government which is 
multi–disciplinary; independent and provides a forum for all 
stakeholders to have a representation. Such advisory body 
may go beyond the realm of AI and cover the entire digital 
space, as AI is a part of emerging technologies. The advisory 
body should also play a role in drafting regulations pertaining 
to AI. Part 2AI also proposes that a think tank named Council 
for Ethics and Technology (CET) should be set up, comprising 
of legal experts, civil societies, environmental experts, 
cybersecurity expert, computer science and AI experts, etc. 
The CET may also be used to foster cooperative federalism 
between the center and the states.

Part 2AI also sets out suggested actions for the private sector 
and research institutions, including mechanisms to decrease 
the financial and administrative burden placed on entities for 
compliance with the AI guidelines and regulations that may be 
issued by the government. Education should also be provided 
on ethics and AI in schools and universities.
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279Letter-TEC-AI-Fairness-Asessment-seeking-inputs-2022_02_22-1-1.pdf (medianama.com)
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